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On January 31, 1940, the Attorney General’s Committee 
on Administrative Procedure submitted to the Attorney 
General of the United States the first batch of a series of 
studies of the practice and procedures of Federal admin- 
istrative agencies,’ submitted by its staff. These studies 
have been made public but do not, as yet, have the ap- 
proval of the Committee.’ 


1The agencies are: Division of Public Contracts, Department of Labor; 
Veterans’ Administration; Federal Communications Commission; United 
States Maritime Commission; Federal Alcohol Administration; Federal Trade 
Commission; the Administration of the Grain Standards Act, Department of 
Agriculture; Railroad Retirement Board; Federal Reserve System; Bureau 
of Marine Inspection and Navigation, Department of Commerce; and the 
Administration of the Packers and Stockyards Act, Department of Agriculture. 
The monograph on the Federal Communications Commission was (according to 
a footnote, p. 1) submitted September, 1939, and finally revised January, 1940. 

2 The release of the monographs was accompanied by a letter of transmittal 
from the chairman of the Committee in which he outlined the work remaining 
to be done, including the completion of studies on a number of other agencies, 
and, after venturing several tentative conclusions, stated that all studies of the 
agencies coming within the scope of the Committee’s work can be completed by 
the early summer of 1940, that the Committee can be ready for public hearing 
for discussion of the material and to obtain the views of the public and the 
bar during the coming summer, and that the Committee’s program contemplates 
transmitting its final report and recommendations to the Attorney General in 
the fall of this year. 
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The Committee was created on February 24, 1939, by 
Attorney General Murphy (now Justice of the Supreme 
Court) in order “to ascertain in a thorough and compre- 
hensive manner” the extent to which criticisms of the ad- 
ministrative procedure of Federal agencies were well- 
founded and “to suggest improvements if any are found 
advisable.” ‘The action had been taken at the request of 
the President (acting upon the earlier suggestion of for- 
mer Attorney General Cummings) on February 16, 1939, 
that a committee be appointed to investigate the “need for 
procedural reform in the field of administrative law.” 
The Committee as now constituted has ten members.* 
The Committee, both in organization and in procedure, 
has been largely modeled on the Committee on Ministers’ 
Powers which was created in 1929 to conduct a somewhat 
similar undertaking in England and which submitted its 
report in 1932.* 

The Committee on Ministers’ Powers owed its existence 
very largely to the criticism of British administrative 
agencies which reached its height in Lord Hewart’s book, 
“The New Despotism.” The creation of the Attorney 
General’s Committee, a step which should have been 
taken years ago, was at least accelerated, if not caused, by 
widespread criticism of American administrative agen- 
cies and particularly by the rapid progress early in 1939 
of the Logan-Walter Bill® in both Houses of Congress, 
in the press, and generally among the public. The bill 


3 Dean Acheson, Chairman, Ralph F. Fuchs, Lloyd K. Garrison, D. Lawrence 
Groner, Henry M. Hart, Jr., Carl McFarland, James W. Morris, Harry Shul- 
man, E. Blythe Stason and Arthur T. Vanderbilt. 


4 Committee on Ministers’ Powers Report, accompanied by two large volumes 
entitled “Memoranda by Government Departments” and “Minutes of Evidence,” 
H. M. Stationery Office, London, 1932. 


5S. 915, 76th Cong., introduced Jan. 24, 1939, by Senator Logan (since de- 
ceased), favorably reported with amendments in S. R. 442, May 17, 1939, and 
passed by the Senate virtually without debate July 27, 1939 and was later recon- 
sidered and restored to the calendar. The corresponding bills in the House were, 
first, H. R. 4236, 76th Cong., introduced Feb. 16, 1939, by Mr. Celler and, 
later, H. R. 6324, introduced May 15, 1939, by Mr. Walter. The latter was 
favorably reported, with slight amendments on July 13, 1939, in H. R. 1149. 
Hearings were held Mar. yi and Apr. 5, 1939, before Subcommittee No. 4 of 
the House Judiciary Committee. 
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was presented and sponsored by the American Bar Asso- 
ciation and has received the endorsement of many state 
and local associations. A description of its scope and pur- 
poses would cause an unnecessary digression from the 
present study,° but generally it may be said that the bill’s 
provisions would, in the opinion of most Federal adminis- 
trative officials and of many students of administrative 
law, circumscribe too severely the performance of sub- 
legislative functions entrusted to these agencies by Con- 
gress through rigid procedural requirements, and at the 
same time introduce an unsound model for the adjudica- 
tion of controversies arising out of the exercise of other 
functions by these agencies. 

That the Logan-Walter Bill has not already passed both 
Houses of Congress is largely due to an urgent plea by 
Attorney General Murphy that such drastic action not be 
taken until prerequisite fact-finding studies could be com- 
pleted. This plea has seemed well-founded. Its premise, 
however, is that the studies will be objective, will report 
facts accurately, and will not be made the vehicle for 
propaganda for any school of thought, new or old. Other- 
wise, the work will not promote progress toward sound 
conclusions and, in particular, will not be of help to Con- 
gress in resolving the issues raised by the Logan-Walter 
Bill. 


The purpose of this paper is to discuss one of the eleven 
monographs, having to do with the Federal Communica- 
tions Commission. I have not had opportunity to do more 
than scan the remaining studies. They have been written 
by different members of the staff of the Attorney General’s 
Committee. It is to be expected, therefore, that they will 
vary in quality and that features exhibited by any one of 
them may not be found in the others. Even a superficial 


examination, however, is sufficient to reveal that all the 


6 See Report of the Committee on Administrative Practice of the Bar As- 
 ceaae of the District of Columbia, (1939) 6 Jour. or D. C. Bar Assn. 163, 
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monographs bear the imprint of a preconceived notion 
of what administrative procedure should be, both in basic 
structure and in detail. This phenomenon, the reaching 
of conclusions before the facts are in, is, curiously enough, 
one of the principal counts in the indictment of the ad- 
ministrative process by its critics and one of the principal 
counts in the indictment of the Logan-Walter Bill by its 
opponents. This, however, is another story and must be 
reserved for separate treatment. 

Before engaging upon an analysis and appraisal of the 
report on the Federal Communications Commission, I 
feel it only just to state that, in my opinion, the work of 
the Attorney General’s Committee has been conducted 
with commendable dispatch, in view of the breadth and 
complexity of the subject-matter. The Committee’s Di- 
rector’ and its staff are to be congratulated on having 
completed so many of these studies at so early a date. 


I. OUTLINE OF THE REPORT ON THE FEDERAL COMMU- 
NICATIONS COMMISSION AND GENERAL COMMENT 


Following a pattern applied to practically all the ad- 
ministrative agencies under study, the two-volume report 
on the Federal Communications Commission is, after an 
introductory chapter, divided into two principal parts: 
I, Licensing and Adjudication and, II, Rule-Making.* 
A short appendix gives the historical background of the 
Communications Act of 1934. 


In my opinion, no substantial criticism can be made of 
the organization of material. For reasons to be developed 
as the discussion proceeds, however, there has been an ap- 
parently disproportionate assignment of space in terms of 


7 Walter Gellhorn, of the Faculty of Law of Columbia University. 


8 Part I has seven headings entitled: I, Broadcast Stations; II, Safety and 
Common Carrier Radio Services; III, Commercial Radio Operators; IV, 
Amateur Stations and Operators; V, Common Carrier Rate Proceedings; 
VI, Miscellaneous Common Carrier Proceedings, and VII, Congressional Lob- 
bying. Part II, having to do with rule-making, has three headings: I, Statu- 
tory Provisions; II, Issuance of Rules and Regulations, and III, Procedures 
Leading to the Promulgation of Regulations. 
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pages to certain topics. Of the 154 pages of the report 
proper (excluding the introductory matter and the ap- 
pendix), 69 pages are devoted to the first heading under 
Part I, namely, broadcast stations, and 40 pages to the 
third heading under Part II, namely, procedures leading 
to the promulgation of regulations, mainly in connection 
with broadcast stations. These figures probably reflect 
somewhere near accurately (perhaps conservatively) the 
proportionate time which the Commission devotes to this 
one important class of radio stations and certainly reflects 
the truth that most controversies over practice and pro- 
cedure have, in their spectacular aspects at least, centered 
in this field. 

The report suffers from inadequate appreciation of the 
importance of procedural problems in other fields and 
aspects of regulation under the Communications Act (in- 
cluding the extent to which these problems have been 
faced or neglected by the Commission). This is particu- 
larly true of (1) the Commission’s jurisdiction over 
communications’ common carriers, (2) international 
ramifications in the regulation of communications and the 
overlapping between the Commission’s functions and 
those of the Division of International Communications at 
the Department of State, and (3) the conflict between the 
jurisdiction of the Commission over privately-owned 
radio stations and the jurisdiction of the President over 
government radio stations, coupled with an absence of 
suitable machinery to reconcile differences between de- 
partmental and private interests. Yet it would not be fair 
to criticize the reporter for not dealing fully with such 
subjects when so large a percentage of the time and 
thought of the Commission itself centers on broadcasting. 
Consequently, I shall accept the report at its face value, 
as a treatise primarily on the Commission’s practice and 
procedure with relation to broadcasting. 

Naturally enough, the report treats the subject as a pres- 
ent picture without regard to when or why this or that 
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particular portion was fitted into the jig-saw puzzle. The 
handling and disposition of applications for radio licenses 
is described chronologically from filing to ultimate action. 
Yet, as in any study of the law, there are many matters in 
which, to quote the late Justice Oliver Wendell Holmes, 
“a page of history is worth a whole volume of logic.” ® 
Before venturing too positive assertions on the advantages 
or disadvantages of a given remedy, the student should 
know whether or not it has been tried before, at least in 
this same field of regulation, whether and why it suc- 
ceeded or failed, and why it was adopted or discarded. 
Some regard must be had to practical experience and the 
lessons of history, even if it be very recent history dating 
back only to the enactment of the Radio Act of 1927. 

Unfortunately, limitations of space make it impossible 
fully to supply the needed historical background in com- 
menting on the report, and much of it must be covered by 
cross-reference to other writings. In following this proc- 
ess, I am embarrassed at having frequently to cross-refer 
to my own productions, and must apologize for the want 
of better source material. In order that there may be full 
exposure of the extent of guilt (and of inconsistencies), I 
append a list of writings in which I have in some measure 
dealt with the subject.” 


®New York Trust Co. v. Eisner, 256 U. S. 345, 349, 41 Sup. Ct. 506, 65 
L. ed. 963 (1921). 

10 Report of the Standing Committee on Radio Law (1929) 54 A. B. A. Rep. 
404; Reports of the Standing Committee on Communications (1930-1932) 55 
A. B. A. Rep. 350, 56 A. B. A. Rep. 347 and 57 A. B. A. Rep. 423; Practice 
and Procedure Before the Federal Radio Commission (1930) 1 Jour. oF AIR 
Law 144; Appeals from Decisions of the Federal Radio Commission (1930) 
1 Jour. or Air Law, 274; The Standard of Public Interest, Convenience or 
Necessity (1930) 1 Air Law Rev. 341; Principles Governing the Licensing 
of Broadcast Stations (1930) 79 U. or Pa. L. Rev. 113; The New Rules and 
Regulations of the Federal Radio Commission (1932) 2 Jour. or Rapio Law 
66; Freedom of Speech and Radio Broadcasting (1935) 177 Tut ANNALS oF 
THE Am. Acap. oF Por. & Soc. Scr. 179; Legal Restrictions on the Contents of 
Broadcast Programs in the United States, Report TO THE 2ND INT. CONG. ON 
Comp. Law 1937; Comments on the Procedure of Federal Administrative 
Tribunals, with Particular Reference to the Federal Communications Commis- 
sion (1939) 7 Gro. Wasn. L. Rev. 741; Practice and Procedure before the 
Federal Communications Commission (1939) 4 Fep. Comm. Bar Jour. 91; and 
a series of three annual reviews of Developments in Federal Regulation of 
Broadcasting in Variety Rapio Directory, 1936-1939, Vol. I, p. 268; Vol. II, 
p. 525, and Vol. III, p. 896. 
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II. HISTORICAL BACKGROUND 


Barely thirteen years have passed since the enactment 
of the Radio Act of 1927" and the establishment of the 
Federal Radio Commission. The earlier period under 
the Radio Act of 1912** was a prehistoric age in which 
only primitive forms of radio-juridical life existed. Those 
who have had the privilege of observing the develop- 
ments of these thirteen years, have witnessed an exciting 
and swift-moving drama, compressing into a brief span 
the ideological battles of centuries in other branches of 
the law, and including a miniature cavalcade of many 
famous events. 

In the early days of the Federal Radio Commission, 
regulations governing all matters appeared from time to 
time as “General Orders.” A few, sketchy at best, had 
to do with practice and procedure.” It was not until 1930 
that the Commission issued a formal and comprehensive 
set of regulations on the subject. In the meantime, the 


constantly recurring and principal complaint against the 
Commission largely had to do with its actions taken with- 
out notice or hearing (frequently resulting from external 
pressure), to the injury of both applicants and licensees.” 


11 Act of Feb. 23, 1927, 44 Stat. 1162. Title III, Part I of the Communica- 
tions Act of 1934, together with scattered other provisions in the Act, con- 
stitute an almost verbatim reproduction of the Radio Act of 1927, as amended 
from time to time during the interim. 

12 Act of Aug. 13, 1912, 37 Stat. 302. Under this statute the Secretary of 
Commerce was the licensing authority, with no discretion to make regulations 
and, as the Act was interpreted in court dedisions and in opinions of the At- 
torney General, with no discretion to deny applications for license or to fix 
and enforce the terms of licenses. 

13 Early examples are contained in General Order No. 12, adopted May 26, 
1927, First Annual Report, p. 15, and General Order No. 37, adopted Aug. 22, 
1928, Second Annual Report, p. 46. A system of practice grew up under a sort 
of unwritten code which will be found described in Practice and Procedure be- 
fore the Federal Radio Commission (1930) 1 Jour. Arr Law 144; Appeals 
from Decisions of the Federal Radio Commission (1930) 1 Jour. Arm Law 
274; Report of Standing Committee on Radio Law, '54 A. B. A. Rep. 453; 
Report of the Standing Committee on Communications, 55 A. B. A. Rep. 357. 

14 The issues raised and decided on the early appeals faithfully mirror this 
situation. General Electric Co. v. F. R. C., 31 F. (2d) 630 (App. D. C. 1928), 
cert. den., 281 U. S. 464, 50 Sup. Ct. 389, 74 L. ed. 939 (1930) ; Journal Co. v. 
F. R. C., 48 F. (2d) 461 (App. D. C. 1931); Westinghouse Elec. & Mfg. Co. 
v. F. R. C., 47 F. (2d) 415 (App. D. C. 1931); Courier-Journal, etc., Co. v. 
F. R. C., 46 F. (2d) 612 (App. D. C. 1930); Saltzman v. Stromberg-Carlson 
Tel. Co., 46 F. (2d) 612 (App. D. C. 1930) and others. For contemporary 
accounts see the articles cited in the preceding footnote. 
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On March 1, 1929, the Commission’s Law Department 
submitted to it a draft compilation of proposed rules and 
regulations covering substantive as well as procedural 
matters. The portion having to do with practice and pro- 
cedure, after undergoing successive revisions, was adopted 
by the Commission June 25, 1930, effective September 1, 
1930.*° At the latter date the examiner system went into 
operation. 

This first set of rules attempted to take care of the ac- 
tion-without-hearing evil by providing, in substance, that 
no application would be granted without hearing unless 
the Commission was satisfied that both of two conditions 
were met: (1) that the granting would serve public in- 
terest, convenience or necessity, and (2) that it would not 
aggrieve or adversely affect the interests of any person 
holding a permit or license from, or having an applica- 
tion pending before, the Commission. Provision was 
made for parties to be heard in opposition to applications 
and for intervention by any person having “a substantial 
interest in the subject matter.”** These provisions con- 
tinued in force substantially unchanged to August 1, 
1939." On this date, the regulations were changed so as 
expressly to permit the granting of applications without 
hearing provided they met the sole test of “public inter- 
est, convenience, or necessity”; and to limit intervention 
severely in a manner to be discussed later. 

Notwithstanding the explicit provisions in the first set 
of regulations the Commission, then as now, and for about 
the same reasons, still found it difficult to exercise the 
necessary self-restraint and on occasions granted applica- 
tions without hearing when it should not have done so. 

15 Fourth Annual Report, 1930. These rules were adopted by General Order 
No. 93. They were published in pamphlet form, Practice AND PROCEDURE 
BEFORE THE FEDERAL Rapio Commission, Gov. Pr. Off., 1930. 

16 Subtitle B, §§5 and 7; Subtitle D, §§1 and 3. 

17 The regulations on practice and procedure underwent successive revisions 
on Nov. 7, 1931, effective Feb. 1, 1932; Dec. 18, 1935, effective immediately ; 
Nov. 28, 1938, effective Jan. 1, 1939; and July 12, 1939, effective Aug. 1, 1939. 
See Sixth Ann. Rep., F. R. C., 1932, pp. 15-17; New Rules and Regulations of 


the Federal Radio Commission (1932) 2 Jour. Rapio L. 66; Report of the 
Standing Committee on Communications (1932) 57 A. B. A. Rep. 448-9. 
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Consequently, to meet the resulting criticism and to pro- 
vide a means for protection of parties adversely affected 
by such actions, an ingenious device was adopted in the 
revision of November 7, 1931. It consisted of a section 
recognizing that the Commission might grant an applica- 
tion without hearing if both the above-mentioned condi- 
tions were filled but that any such grant should be condi- 
tional, subject to the filing of a protest within twenty 
days** by any person aggrieved or whose interests were 
adversely affected. With the filing of a protest, the ap- 
plication was automatically subjected to hearing. The 
device worked excellently and, in my opinion, contributed 
immeasurably both to protecting the Commission from 
widespread complaint, and to protecting parties from in- 
justice. In any event, it remained in effect until January 
1, 1939, when it gave way to regulations substituting peti- 
tions for reconsideration (rehearing) under Section 405 
of the Communications Act,’ without any conditional 
feature and addressed to the Commission’s discretion. 
The regulations naturally contained imperfections from 
the outset and, with the successive revisions, further im- 
perfections developed, largely in the red-tape category. 
Some of these interfered with the efficient dispatch of the 
Commission’s business, and some imposed unnecessary 
hardship or expense on parties. —The remedying of these 
defects became the increasing concern of the bar prac- 
ticing before the Commission and constituted one of the 
principal purposes for the organization of the Federal 
Communications Bar Association in June, 1936.*° A Com- 
mittee on Practice and Procedure was immediately estab- 
lished and this Committee, under successive chairmen and 
in cooperation with the Executive Committee, has worked 
diligently to bring about the needed reforms in the rules. 
It will be conceded generally by informed persons that a 


18 Increased to 30 days on Dec. 18, 1935. 

19 The Radio Act of 1927 contained no provision for rehearings. 

20 The Association has a membership of about 240 and, since March, 1937, 
has published a monthly journal called the Fep—ERAL COMMUNICATIONS Bar 
JouURNAL, under the editorship of Mr. Percy H. Russell, Jr., and a Board. 
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number of improvements are largely due to the bar prac- 
ticing before the Commission, including the establishment 
of a Motions Docket at the Commission, the doing away 
with absurd and expensive requirements as to method of 
service of documents, and others. Not less important was 
the establishment of a Committee on Ethics and Griev- 
ances which submitted canons of ethics, adopted first by 
the Executive Committee and later by the Association, 
and, after a long delay, given a measure of recognition by 
the Commission. I have taken pains to mention these 
matters because of the persistent tendency of the mono- 
graph both to belittle lawyers practicing before the Com- 
mission and to question their motives.” 

The pressure for improvement in the Commission’s 
rules led to the establishment of the Rules Committee * 
by the Commission, under the chairmanship of its former 
general counsel, and the submission of a proposed revision 
by that Committee to the Commission on February 9, 
1938. It is unnecessary to trace the history of the revision 


further than to say that, with very important modifications 
(due to abolition of the examiner system), it was the basis 
for the new rules adopted November 28, 1938, effective 
January 1, 1939. These rules still had flaws and for 
months representatives of the Association codperated with 
the Commission’s Law Department in a series of almost 
weekly meetings in an effort to remedy them.” 


21 Attorneys’ objections to the new procedure are deprecated as “rumbling” 
or “wailing,” garnished with such adjectives as “bitter” and “acrimonious.” 
Their understanding of the problem is questioned and their motives are ascribed 
to a desire to “swell their coffers” (pp. 33, 52, 53, 72, 76). The only change 
in the rules with which the Association is credited is the modification of the 
so-called two-year rule, accompanied by an unpleasant implication (p. 47), 
without advising the reader that when the Commission adopted the modification 
it gave out a press release giving the impression that it had thereby broken up 
a monopoly of attorneys in practice before the Commission (Broadcasting, Dec. 
1, 1938, p. 72). 

22 This is the Committee which is discussed at such length in Part II of the 
monograph. 

23 See Variety Rapro Directory, Vol. III, p. 901. In the meantime, the 
Association’s recommendations with respect to practice and procedure had been 
submitted to the Commission in a printed brochure of 46 pages. 

24 The Association’s efforts were formally recognized in an exchange of let- 
ters between the general counsel of the Commission and the president of the 
Association in July, 1939 (1939) 4 Frep. Com. Bar Jour. 6. 
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We are now ready to trace a chain of events which, like 
successive volcanic upheavals, were to alter the principal 
features of the Commission’s procedural topography. 
They occurred during the chairmanship of Mr. Frank R. 
McNinch, extending from the early fall of 1937 to Sep- 
tember 1, 1939. 


His appointment was generally interpreted as a step to 
temper the increasing pressure in Congress for an inves- 
tigation of the Commission. The first step in a program 
of remodeling the Commission’s internal organization oc- 
curred on November 15, 1937, when the three-fold di- 
vision of the Commission into Broadcast, Telegraph and 
Telephone Divisions* was abolished and the three di- 
vision directors were automatically dismissed. At the 
time, the Chairman published a statement justifying the 
action on the grounds that the division system tended away 
from codperation and mutual understanding, vested an 
unnecessary share of responsibility and power in each di- 
vision, and prevented a rounded development of each 
Commissioner’s knowledge and experience, saying 


The aggregate wisdom and judgment of seven minds is surely 
greater than any two or three of the seven.*® 


25 Sec. 5 of the Communications Act authorizes the Commission to divide its 
members into not more than three divisions, each to consist of not less than 
three members, and to distribute its functions among the divisions. Immediately 
after its creation in July, 1934, the Commission established the three divisions, 
each consisting of two members with the chairman of the Commission as the 
third member. This arrangement was continuously in effect until the action 
above referred to, when the delegated functions were restored to the full Com- 
mission. The intention of Congress in providing for the division form of or- 
ganization is expressed in the following excerpt from the report of the Senate 
Committee on Interstate Commerce: 

“One reason for this statutory division is a desire to achieve effective reg- 
ulation of the telephone and telegraph business. Experience has shown that 
commercial broadcasting takes the attention of all of the members of the Radio 
Commission. Railroads and other transportation take most of the attention of 
the Interstate Commerce Commission. Your committee believes that unless the 
law provides a clear division of powers, broadcasting problems being so numer- 
ous, the Commission would give most of its attention to radio and neglect the 
problems of telephone and telegraph regulation. The study and regulation of 
the telephone and telegraph business must be a full-time task if it is to be 
effective.” (S. R. 781, to accompany S. 3285, 73d Cong., 2nd Sess.) 


26 Broadcasting, Oct. 15, 1937, p. 16. See also Fourth Annual Report, p. 3. 
The report to the Attorney General’s Committee (p. 13) summarizes the pub- 
lished reasons for the action with sufficient accuracy but fails to note that, only 
15 months later, in February, 1939, Mr. McNinch was urging the enactment of 
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The ensuing months were marked by turmoil and dis- 
sension within the Commission, accompanied by, and in- 
teracting with, a recurrent vigorous pressure in Congress 
for investigation. A few days after the latter had been 
halted by defeat of a resolution in the House of Repre- 
sentatives, Mr. McNinch, in an address, served notice 
(not only on the public but also on some of his colleagues) 
that changes in staff and procedure were impending and 
let it be known that his dissatisfaction was chiefly with the 
Law, the Examining and the Press Departments.” 


A sudden move to accomplish the desired ends was 
made on September 23, 1938, when, without the knowl- 
edge of three members of the Commission, Mr. Mc- 
Ninch, with the support of a bare majority of his 
colleagues, sought to have six groups of employees (in- 
cluding attorneys and trial examiners) removed from the 
protection of civil service and rendered subject to dismis- 
sal or change in status without hearing. This was unsuc- 
cessful.” On October 13, 1938, supported by the same bare 
majority, Mr. McNinch brought about the dismissal of 
the then-general counsel, and the appointment of the pres- 
ent general counsel, theretofore legal adviser to the Chair- 
man and special counsel in charge of the pending network 
investigation.” ‘This was followed on November 9, 1938, 
by the abolition of the Examining Department by a vote 
of four to three, entailing the automatic dismissal of the 
chief examiner and the assistant chief examiner, and the 
transfer of the remaining examiners to the Law Depart- 

















































































legislation to reduce the Commission’s membership from 7 to 3 and to estab- 
lish three “administrative assistants” for broadcasting, communications common 
carriers and international matters, respectively, and in support of this position 
was alleging that “approximately ninety per cent of the time and energy of the 
staff and the Commission are devoted to broadcasting,” and that the effect had 
been “to cause measurable neglect of the regulation of the telephone and tele- 
graph industries” which “should not longer go without aggressive, intelligent, 
fair regulation.” (Broadcasting, Feb. 15, 1939, p. 13; address of Mr. McNinch 
over MBS, Feb. 10, 1939.) 

27 Broadcasting, July 1, 1938, p. 13. 

28 [bid, Oct. 15, 1938, p. 13. 
29 Tbid, Oct. 15, 1938, p. 13. 
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30 


ment.*” At the same time, a new procedure of “proposed 
decisions” was inaugurated which will be discussed more 
fully later on. Mr. McNinch announced that, with these 
steps accomplished, the major portion of his reorganiza- 
tion program was completed.” 

Passing over detailed changes in the organization of the 
Law Department, we may note as the next step a far- 
reaching revision in the Department’s viewpoint in Feb- 
ruary, 1939, as to the Commission’s obligation to make 
findings when it grants an application after hearing and 
as to the persons having the right to appeal from Commis- 
sion decisions granting applications.” An effort was im- 
_ mediately made to secure recognition of the validity of 
these contentions in cases pending before the United States 
Court of Appeals for the District of Columbia. 

The new procedure did not exhibit the blessings which 
had been prophesied for it. Instead, there was a log-jam 
of “proposed decisions” in the Commission’s Law De- 
partment.” Widespread complaint forced attempts to 
eliminate delays. One expedient adopted was completely 
to dispense with any hearings at all in a large proportion 
of the transfer-of-license-and-control cases, which was all 
the more surprising in that such cases had theretofore been 
treated by the Commission as involving highly contro- 
versial issues of great importance to the public and re- 
quiring hearings. Another expedient was an amendment 
to the rules on May 23rd so as to permit the immediate 
issuance of a final order without findings in lieu of a pro- 
posed decision in cases where the proposed findings of the 
parties presented no substantial conflict and the Commis- 

30 Jbid, Nov. 15, 1938, p. 13. On the same day, by a vote of 5 to 2, the 
Commission’s Information Section was abolished. It has since been replaced by 
an equivalent department, under a very able head. 

81 Ibid, Nov. 15, 1938, p. 13. 

32 bid, Mar. 1, 1939, p. 61. The month of February, 1939, was also enlivened 
by Mr. McNinch’s efforts in furtherance of a bill in both Houses of Congress 
which would have reduced the membership of the Commission from 7 to 3, 
would have greatly increased the chairman’s powers and prerogatives, and 
would have facilitated elimination of a dissenting minority on the Commission. 


See Variety Rapio Directory, Vol. III, p. 912. 
83 VarieTY Rapio Directory, Vol. III, pp. 903-4. 
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sion was in accord with the ultimate conclusions proposed. 
The Commission announced on May 6th that it would re- 
cess from July 15th to September 5th, saying that the 
recess “can well be used in accelerating the disposition of 
pending cases.”** Strenuous efforts, accompanied by 
drastic short-cuts, enabled the Law Department largely 
to relieve the log-jam during the summer and since then 
there have been very few hearings. This is chiefly due 
to an extension of the policy of grants without hearing, in 
other words, a partial return to the policy of the early days 
of the Federal Radio Commission. The cycle seems al- 
most complete. 

On July 12, 1939, effective August 1, 1939, the most re- 
cent revision of the rules was adopted, incorporating the 
new intervention theory. The changes caught the bar 
either slumbering or on vacation but it is only fair to say 
that the full intent and significance were neither disclosed 
at the time nor readily apparent from the rules’ wording. 
Both the bar generally and some members of the Com- 
mission were first made aware of their drastic character 
in an opinion rendered by Commissioner Payne, released 
October 2, 1939, while presiding over the Motions 
Docket, in connection with the denial of certain motions 
to intervene and to enlarge the issues on a pending ap- 
plication.” While Commissioner Payne’s actions in deny- 
ing the motions were affirmed, his opinion has never been 
either adopted or rejected by the Commission but the Law 
Department is proceeding on the assumption that the 
opinion correctly states the interpretation to be given the 
rules. 

From the mélée of recent events in the realm of the 
Commission’s practice and procedure, three changes, or 
groups of changes, stand out as revolutionary in character 
when compared to what preceded them. They have to 
do with: 

84 Broadcasting, May 15, 1939, p. 36; June 1, 1939, p. 22. 


85In re Application of beaded Inc., Docket No. 5698, F. C. C. Release 
No. 36567. 
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1. The designation of applications for hearing and 
the specification of issues to be heard; 

2. The right of persons adversely affected to inter- 
vene and be heard in opposition to applications; and 

3. The machinery for conducting hearings and the 
rendering of tentative or preliminary decisions. 


By far the greater portion of the 58 pages of the mono- 
graph devoted to applicants for instruments of authoriza- 
tion for broadcast stations ** consists of an eulogistic ex- 
position of the new rules and a condemnation of the old 
rules on these subjects, accompanied by a marshalling of 
all conceivable facts, rumors and arguments tending to 
support the thesis. The next three headings in this paper 
will, accordingly, be directed at these subjects in the above 
order, in an effort to appraise the accuracy and objectivity 
of the reporter in his findings and conclusions. They will 
be followed by very brief treatment of two further im- 
portant subjects covered by other portions of the mono- 
graph, one having to do with the Commission’s disci- 
plinary proceedings against broadcast licensees and the 
closely related problem of censorship, and the other hav- 
ing to do with the Commission’s rule-making functions. 
Both subjects deserve far more extended discussion than 
limitations of space permit. 

No attempt will be made to point out and correct minor 
inaccuracies (of which there are a number) in the mono- 
graph. The glowing colors of efficiency and thorough- 
ness, furthermore, in which the over-all picture of the 
Commission’s present functioning is painted will be ac- 
cepted as an hypothesis, but as an hypothesis only. 


III. THE DESIGNATION OF APPLICATIONS FOR HEARING 
AND THE SPECIFICATION OF ISSUES 


The principal classes of applications dealt with by the 
Commission in radio regulation are applications for (1) 


86 Monograph, pp. 15-72. 
2 
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construction permit, (2) license, (3) renewal of license, 
(4) modification of license, (5) the Commission’s consent 
in writing“ for the transfer of a license or permit, or for 
the transfer of control of a licensee corporation, and (6) 
permit to “export” broadcast programs.” ‘The section 
governing construction permits, and the provisions gov- 
erning the Commission’s consent to transfers, do not, in 
terms, require notice or hearing as a condition precedent 
to Commission action, but in actual practice the Commis- 
sion and its Law Department have regarded both as being 
subject to the procedural requirements of Section 309 (a) 
of the Communications Act.” 

Reasoning from the wording of the section, the Law 
Department has recently taken the view that the Commis- 
sion may grant any application without hearing, notwith- 
standing the possible adverse effect of its action upon some 
other licensee or applicant, and is under no obligation to 
hold a hearing except as a condition precedent to denial 
of an application. The Law Department’s basic premise 
is that the Commission, in exercising its licensing func- 
tions, is a purely executive agency “* and is not subject to 
the requirements of due process of law with respect to 
persons adversely affected by the granting of an applica- 
tion. I am not at liberty to argue the proper interpreta- 
tion of the section. It is unnecessary to detail the opposing 
contentions further than to say that each of these proposi- 
tions is controverted. 


87 The word “approval” is used in connection with assignments or transfers 
of construction permits in § 319 (b). 


38 Sec. 325 (b) and (c) covers the subject of “exporting” programs. These 
provisions were enacted in 1934, designed principally to prevent persons in this 
country from maintaining studios on this ‘side of the Mexican border for the 
purpose of furnishing programs for the so-called Mexican border stations. It 
has been construed, however, to cover such matters as the furnishing of net- 
work programs to Canada and has furnished fuel for several contested proceed- 
ings before the Commission. 


39 Sec. 309 (a) is a reproduction of the first paragraph of §11 of the Radio 
Act of 1927. Sec. 325 (c) expressly makes applications for permits to “export” 
programs subject to the procedural requirements of § 309 (a). 


4° Dempsey, The New Rules of Procedure of the Federal Communications 
Commission (1939) 7 Geo. Wasu. L. Rev. 777, 789. 





FEDERAL COMMUNICATIONS COMMISSION 765 


The reporter has unreservedly adopted the Law De- 
partment’s thesis. For example, in dealing with the rights 
of a person claiming to be adversely affected and desiring 
to intervene, he states: 

. Why should he be entitled to any greater privileges when 
the Commission has designated an application for hearing than 


he is given when a license is granted without hearing, as the 
Commission has the statutory right to do? . . .* 


and again: 


. For the most part applications which are set for hearing 
are those which the staff of the Commission is agreed should be 
denied. Section 309 (a) of the Act requires that an applicant 
be given an opportunity to be heard prior to the denial by the 
Commission of his application. . . .* 


The reporter’s acquiescence in this interpretation of Sec- 
tion 309 (a) gives a fast color to his exposition and vig- 
orous support of the Law Department’s intervention 
theory. 

Applications granted without hearing. ‘The reporter 
repeatedly states or implies that the device of a “petition 


for reconsideration” is an adequate substitute for the right 
to participate in the original hearing on an application. 
The “petition for reconsideration,” as a means of protec- 
tion for persons adversely affected by the grant of an ap- 
plication without hearing, is a weak and ineffective 
weapon. Under the present rules it is simply a petition 
for rehearing under Section 405. This section permits 
applications for rehearing in matters under Title III of 
the Act to be made within twenty days after the decision, 
“by any party or any person aggrived or whose interests 
are adversely affected thereby.” ** It further provides: 


. In case a rehearing is granted, the proceedings thereupon 
shall conform as nearly as may be to the proceedings in an origi- 
nal hearing, except as the Commission may otherwise direct ; 


41 Monograph, p. 40. 
42 Ibid, pp. 25-6. 
43 The reporter restates this provision in § 405 more in line with the Law 
Department’s construction as follows: 
“Petitions for rehearing may be filed by any party to the proceeding or 
by persons ‘whose interests are aggrieved or adversely affected’ by the Com- 
mission’s action . . .” (p. 70) 
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Not only is the granting of the application for rehearing 
discretionary but, as shown by the language of the statute, 
it contemplates that normally an original hearing has been 
held. More important, once the Commission has granted 
an application without hearing, a party adversely affected 
is placed under the burden of making a sufficient showing 
to impress the Commission’s discretion favorably. Op- 
portunity to bring out the correct facts from cross-exam- 
ination of the applicant’s witnesses or to secure the un- 
biased judgment of Commission witnesses before the 
Commission’s action has committed them has largely van- 
ished. Both the Commission and its staff will naturally 
be reluctant to confess error, and the battle is all up-hill. 


The reporter is mistaken when, in comparing the situa- 


tion prior to January 1, 1939, with the situation since then, 
he states: 


. . . The only substantial change being that the petition must 
be filed within 20 days instead of 30... .* 


Prior to January 1, 1939, when an application was granted 
without hearing the grant was expressly made conditional 
for a specified period ** during which “any person ag- 


and proceeds to define its purpose accordingly: 


“| . . The practice is intended primarily to enable persons who were 
not parties to the proceedings, as well as interveners, to be heard on issues 
that were not involved in the hearing . . .” (p. 70). 


He ascribes the alleged present frequency of petitions for rehearing to inter- 
pretations placed on decisions of the Court of Appeals (p. 71, footnote 112). 
The Court’s decisions represent nothing more than well-settled law. The re- 
porter, whenever he discusses decisions of the Court of Appeals, reflects the 
attitude of Commission counsel who, like most attorneys, are inclined to ascribe 
dire repercussions to each adverse decision and to omit mention of nothing 
tending to substantiate their predictions. It is significant that from beginning 
to end of the monograph no credit is given to the Court of Appeals for its 
many important contributions to improvement of the Commission’s procedure. 
The reporter has, however, missed the chief reason for filing of petitions for re- 
hearing under the present practice. It is due primarily to the Commission’s 
granting applications without hearing. I do not believe, however, that the re- 
porter’s primary assumption is correct. A hasty check shows that, in the 370 cases 
considered under the old system from Nov. 16, 1937, to Nov. 14, 1938, only 56 
petitions for rehearing were filed. Available information indicates just about 
the same proportion under the new system but I have not yet been able to get 
precise figures. 


44 Monograph, p. 27, footnote 65. 


45 Prior to Dec. 18, 1935, this period was 20 days and thereafter, until Jan. 
1, 1939, it was 30 days. 
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grieved or whose interests may be adversely affected” 
could obtain a hearing by filing a protest. Automatically 


upon the filing of such a protest, the application involved will 
be set for hearing in the same manner in which other applications 
are set for hearing, and the applicant and other interested parties 
notified... .© 


Applications designated for hearing. We now pass on 
to observe the course of an application which has been 
designated for hearing. Again we have occasion to ob- 
serve the influence of the hypothesis that the Commission 
is under no compunction to hold a hearing except as a 
formal ceremony before denial. This appears in the re- 
porter’s comments on the enumeration of issues to be in- 
vestigated set forth in the notice of hearing. 

The reporter correctly states that the Commission’s for- 
mer practice was open to just criticism in that, until the 
fall of 1939, it included 


. in the notice of hearing virtually every conceivable issue 
on which the applicant could be heard, . . .* 


embracing issues other than those on which, in a particular 
case, the Commission really entertained doubt. It also in- 
cluded “issues” such as the catch-all “public interest, con- 
venience or necessity” having no intelligible meaning in 
the absence of the promulgation of more definite sub- 
standards by the Commission. Unquestionably, this sit- 
uation imposed loss of time and increased expense (and 


frequent injustice in the way of surprise decisions) —and 
still does.“ 


46 Rules and Regulations, 1935, Rules 104.4 and 105.21 (b). The reporter 
concedes that it would seem desirable to advise the recipients of favorable grants 
that the latter are subject to rescission if a petition for reconsideration is filed 
(Monograph, p. 27, footnote 65). 

47 Monograph, p. 29. 


48 See Comments on the Procedure of Federal Administrative Tribunals with 
Particular Reference to the Federal Communications Commission (1939) 7 
Geo. Wasu. L. Rev. 740, at pp. 763 and 772: 


“The resulting uncertainty has an appalling effect on procedure. Except 
on technical matters, and even on some of these, there are no definite issues 
that can be specified in notices of hearing or to which evidence and argu- 
ments may be directed. This leaves the Commission free to decide either 
way on the same state of facts, a freedom which it has not refrained from 
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Thus, there are two evils, only the less important of 
which has been noticed by the reporter. The less impor- 
tant (although admittedly substantial) has been the in- 
clusion in the notice of specific issues on which the Com- 
mission entertained no real doubt, such, for example, as 
citizenship, the corporate powers of a corporate applicant, 
or the applicant’s financial ability. Much more important 
has been the failure of the Commission to evolve sub- 
standards under the vague statutory standard “public 
interest, convenience or necessity” or, when sound sub- 
standards have been evolved, to adhere to them. The issue 
as to whether there is a “need” for the proposed new sta- 
tion, so frequently inserted in notices of hearing in the 
past, means anything a majority of the Commission wants 
it to mean, unless an approximate measuring rod is set up 
in the form of regulations or principles announced in de- 
cisions. ‘The reporter not only ignores this aspect but 
gives every support to the Law Department’s program 
of procedural reform which, intentionally or not, has the 
necessary effect of freeing the Commission from an all- 
important safeguard against arbitrary action, and of jus- 
tifying any kind of a decision as a “value judgment.” 


The novel remedy actually introduced, premised 
largely on the assumption that the application is going to 


exercising. It also leaves the door wide open at every hearing and results 
in innmerable exhibits and pages of transcript, at a high cost per page, 
devoted to endless attempts to marshall useless facts and trivia in the hope 
they may receive honorable mention.” 


A tremendous waste of time results from the absence of standards 
and definite issues specified in notices of hearing, and from not confining 
the scope of hearings to matters really in controversy, or to those having 
substantial merit .. . 


See similar expressions in VARIETY Rapio Directory (1937), Vol. I, pp. 283-4; 
Freedom of Speech and Radio Broadcasting (1935) 177 Ann. or Am. ACAD. 
oF Por. AND Soc. Sct. 179, 187, and several of the other writings listed in note 
10, supra. 

See also Legal Restrictions on the Contents of Broadcast Programs in the United 
States, REPORT 10 THE 2ND INT. Conc. on Comp. Law, 1937, pp. 44-7, for the 
many contradicting decisions of the Commission on the effect to be given such 
a factor as the presence or absence of network affiliation of an existing or pro- 
posed station. 
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be denied anyway, is to eliminate from the notice of hear- 
ing those questions 


. which would unnecessarily complicate the hearing in those 
cases in which there appear to be other adequate grounds on 
which to deny the application. . . .* 


If the applicant should disappoint the expectations of the 
Law Department and establish that the questions specified 
in the notice are to be decided in his favor, then 


. further hearing will be held on those issues which might 
have been included in the original hearing, but for the practical 
reasons stated above were not... .%° 


Following the same chain of logic, a person (usually a 
would-be intervener) seeking to enlarge the issues as set 
forth in the notice to include another question which af- 
fects him and which, in his opinion, justifies denial of the 
application,” has little standing. The reporter pronounces 
this innovation to be on the whole “a desirable develop- 
ment” although he senses possible shortcomings.” 

The new practice has several obvious disadvantages and 
possibilities of injustice. From the point of view of the 
applicant (who may come from anywhere in this coun- 
try, not to mention Alaska, Puerto Rico and Hawaii) it 
means uncertainty as to his ultimate fate, the prospect of 
repeated jaunts to Washington with his witnesses and at- 


49 Monograph, p. 30. 

50 Ibid, pp. 30-1. 

51 Provision is made, in somewhat negative fashion, for a motion to enlarge 
the issues in Rule 1.102. As stated by the reporter : 


. The selection of the particular issues enumerated in the notice of 
mai may have been occasioned either because these are the only issues 
on which the Commission is in doubt, or by the consideration that, while 
there are other issues on which the applicant may be heard, in the interests 
of expedition and economy the Commission has selected only the particular 
issues because it was reasonably certain that the applicant would not be 
able to meet the burden of proof thereon. 

“There can be no question that, in the latter situation, a motion to en- 
large the issues should properly be denied without prejudice. Even if the 
applicant is successful on the hearing, the license will not be granted since 
there are other issues remaining on which the Commission is not satisfied. 
In that event, the application will be designated for further hearing and, 
at that time, the motion to enlarge the issues may be renewed if the Com- 
mission has again failed to include the matters in its new notice of hearing.” 
(Monograph, pp. 36-7.) 


52 Monograph, p. 31, 
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torneys, possibly several sets of depositions, and a mul- 
tiplication of delays. A hostile staff has power to bend 
him to submission by a succession of hearings. From the 
point of view of licensees and other applicants adversely 
affected, it means that, unless they are involved in the 
specified issues, they may not participate in the original 
hearing to develop the applicant’s deficiencies on the first 
set of issues (which the Law Department may fail to do), 
and must face the very real possibility that after this first 
hearing the Commission may grant the application and 
their only recourse is the very unsatisfactory application 
for rehearing. If such persons are involved in the speci- 
fied issues in the original notice, they are subjected to 
burdens comparable to those inflicted on applicants if 
further hearings are held. There is still a great deal to be 
said for trying to dispose of all controverted issues in a 
single hearing. In any event, it is difficult to understand 
the reporter’s enthusiastic commendation of what is at 
best a dubious and highly-controversial experiment. 


IV. INTERVENTION 


Prior to the rules adopted July 12, 1939, effective 
August 1, 1939, the right to intervene had been made con- 
tinuously and solely dependent on the disclosure of 
“, . a substantial interest in the subject matter of the 
hearing . . .”” In fact, to a large extent, persons ad- 
versely affected were automatically made parties respond- 
ent by being included in the notice of hearing, particularly 
where interference was involved. 

The change, effective August 1, 1939, made interven- 
tion entirely a matter of grace dependent on a showing 
satisfactory to the Commission (1) as to the petitioner’s 
grounds, (2) as to his position and interest in the proceed- 


53 Rules of Federal Radio Commission, adopted June 25, 1930, Subtitle D, 
Sec. 3; Rules of Federal Radio Commission, adopted Nov. 7, 1931, Sec. 59; 
Rules of Federal Communications Commission, adopted Dec. 18, 1935, Sec. 
wage eae of Federal Communications Commission, adopted Nov. 28, 1938, 

ec. 6,02. 
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ing, and (3) that “his intervention will be in the public 
interest.” * As elsewhere pointed out, the full and far- 
reaching import of these changes did not dawn on either 
the bar or some members of the Commission and its staff 
until the release on October 2, 1939, of Commissioner 
Payne’s opinion. 

Again, the underlying thesis shows its influence both on 
the Law Department’s view and the reporter’s strong en- 
dorsement. The Commission, they say, has the unquali- 
fied right to grant an application without hearing; there- 
fore, no person who may be adversely affected has “any 
legal or equitable right or interest in the proceeding.” 
The terms on which the Chancellor’s conscience will be 
moved, and his foot extended, are of more than passing 
interest. The significant innovation is, in general, the 
attempt to apply the substantive law of the Act (the 
standard of public interest) as a criterion also determining 
procedural rights, under the broad auspices of the Com- 
mission’s discretion. 


The controversy involved in a hearing on an applica- 
tion, according to the new philosophy, 


. is between the Commission, representing the public inter- 
est, and the applicant. If other persons cannot demonstrate in 
what manner they will facilitate the disposition of that contro- 
versy, they should await their turn to be heard. . . .* (Italics 
supplied. ) 


54 Because of the importance of the question, the new rules in question are 
set forth in full: 


“Sec. 1.54 Intervener. The term ‘intervener’ means a party who, upon 
petition, has been permitted to become a party to any proceeding before the 
Commission. 


“Sec. 1.102 Intervention. Petitions for intervention must set forth the 
grounds of the proposed intervention, the position and interest of the peti- 
tioner in the proceeding, the facts on which the petitioner bases his claim 
that his intervention will be in the public interest and must be subscribed or 
verified in accordance with Sec. 1.122. The granting of a petition to inter- 
vene shall have the effect of permitting intervention before the Commission 
but shall not be considered as any recognition of any legal or equitable right 
or interest in the proceeding. The granting of such petition shall not have 
the effect of changing or enlarging the issues which shall be those specified 
in the Commission’s notice of hearing unless on motion the Commission 
shall amend the same.” 


55 Monograph, p. 40. 
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If, says the reporter, 


. this provision is enforced intelligently and forcefully, an 
important step will have been taken both toward the protection of 
applicants and the increase of the Commission’s prestige.*° 
(Italics supplied.) 


Who, one may ask, is to protect existing /icensees, or other 
applicants who are seeking facilities that cannot be 
granted if the application on hearing is granted? Who 
is to protect the public that is being served by the existing 
station or that would be served if one of the other appli- 
cations is granted? 

How may “other persons” demonstrate in what man- 
ner they will facilitate the disposition of the controversy? 
This is a double-barreled inquiry since the would-be inter- 
vener (a) may be directly interested in one of the issues 
specified in the notice of hearing, e.g., interference to his 
existing station, or (b) if that issue is not specified, he 
may also be seeking to enlarge the issues to include it. 

Let us confine our discussion for the moment to the first 
situation. The view of the Law Department, seconded 
by the reporter, as to the test to be applied to the would- 
be intervener’s showing is indicated in the following: 


. In the second place, and this is firmer ground on which 
to tread, he may not indicate the manner in which he proposes 
to assist the Commission in developing any of the issues. The 
Commission is perfectly competent, through its engineering staff, 
to introduce evidence reflecting on the question of interference. 
If the petitioner does not propose to add anything to this evi- 
dence by producing a witness of his own and suggests no way in 
which his presence at the hearing will facilitate the establishment 
of the truth, what compelling reason is there for permitting him 
to intervene ? *” 


56 [bid, p. 34. 
57 Ibid, p. 38. Commissioner Payne’s opinion stated: 

. + it is not likely that the petitioner is as well informed or is as 
well- equipped to adduce testimony concerning the issue of electrical inter- 
ference as is the Commission itself . 

While the particular petition for intervention was presented by the licensee of 
an existing station apprehending economic injury, he denied on the same day 
another petition “where the interest of the petitioner was conceded, since there 
was a probability of electrical interference between his station and the station 
applied for.” The petitioner, it appears, failed “to indicate the manner in which 
he proposed to exercise his status as an intervener.” In this case, even the 
— for the applicant urged the Commissioner to grant it. (Monograph, 
p. 39. 
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The position taken by the Commission appears to be thoroughly 
sound. If all an intervener proposes to do is to stand by idly or 
to heckle witnesses on cross-examination, there is no reason to 
permit him to participate. This is not to suggest that, if the peti- 
tioner indicates that he intends to indulge in bona fide cross- 
examination, he should not be permitted to intervene. This is an 
issue which resides in the sound discretion of the Commission. 
If it feels that it would be desirable to have the assistance of out- 
side counsel or engineering in the examination of witnesses, the 
petition should be granted. If, on the other hand, the Commis- 
sion is of the opinion that its staff is competent to handle the 
situation without additional help, it could properly deny inter- 
vention.®* 


The task of explaining in an intervention petition what 
facts will be proved, and how, is a little difficult, especially 
when the applicant is not required to reveal what facts 
he will offer on his affirmative showing. The reporter 
whole-heartedly approves of the Commission’s having 
done away with the requirement (continuously in force 
prior to January 1, 1939) that the applicant include in his 
appearance “a terse yet complete statement in writing of 
the facts which he expects to prove at such hearing.” He 


characterizes the requirement as “entirely useless” be- 
cause 


. most of the information on which the applicant will rely is 
either contained in his application or is known to the Commission 
through its technical staff... .*° 

It is not correct to assume that sufficient or complete 
“evidence reflecting on the question of interference” will 
be introduced by the Commission, although I gladly de- 
clare that in the usual case the Commission’s engineering 
staff has the necessary knowledge, experience, and expett- 
ness and at all times the highest integrity. The engi- 
neering staff would be the first to concede, in turn, that 
there are occasions when theoretical or empirical formu- 


58 Ibid, pp. 39-40. The opinion of Commissioner Payne did not even recognize 
the legitimacy of opportunity for cross-examination as a ground for interven- 
tion, and seemed to stand for the proposition that there must be “a proper show- 
ing of the type of evidence proposed to be adduced and the facts expected to be 
proved thereby.” 

59 Ibid, p. 32. Incidentally, neither assumption is correct in most cases except 
on strictly technical issues and even there surprises occur, both in the evidence 
produced and in the view the Commission takes of it. 
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le must give way to facts based on measurements and ob- 
servations made in a particular situation and that the 
accumulation of measurements and observations result- 
ing from a number of particular situations tends in turn 
to modify and improve the formule or to cause exceptions 
to be written into them; that even if there be no dispute 
on the technical data there is frequently room for differ- 
ence of expert opinion on the significance to be attached, 
and the standards to be built on, such data; and that over 
the years the process by which leading radio experts from 
all over the country have been brought before the Com- 
mission at hearings and have produced technical facts, 
clashing theories, and original suggestions, has contributed 
immeasurably to the Engineering Department’s present 
fund of information and to the building of sound technical 
regulations and standards. No one who has watched the 
process since the early days can think otherwise. 


There are occasions, furthermore, when, although the 
engineering staff possesses adequate information, the Com- 
mission’s legal representative fails to elicit it, either 
through unfamiliarity with the issues involved or care- 
lessness, or because some consideration of Commission 
policy prevents both the Commission’s legal representa- 
tives and attorneys for the parties from pressing the engi- 
neering staff for answers to ticklish questions.” 


Suppose, however, that a would-be intervener simply 
wants to cross-examine. How does he demonstrate in a 
petition that it will be “bona fide” and not “heckling”? 


60 The reporter appears to harbor, though not consistently, the view that there 
is something undesirable about having members of the Commission’s technical 
or accounting staffs testify or be subjected to cross-examination at public hear- 
ings. This appears more clearly in Part II of the monograph, relating to rule- 
making, where, in connection with the practice of producing members of the 
Commission’s technical staff at formal hearings on regulations, it is stated: 


“. . . Furthermore it serves no practical utility and is inconsistent with 
the purposes of the hearing: The Commission always has available the 
opinions and specialized knowledge of its staff members and has more effi- 
cient means of taking advantage thereof . . .” (p. 161). 


Somewhat the same philosophy is exhibited in connection with the extra-record 


conferences with the same staff before and after “proposed decisions” are ren- 
dered. This is treated under a later heading. 
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First, apparently, he must have the gifts of Hitler’s pet 
astrologer and foresee who will be the witnesses, what 
they will say or suppress, and what clues they will betray 
by word of mouth or demeanor that may furnish the 
entering wedge for impeaching their testimony. Sec- 
ondly, in order to help the Commission through this proc- 
ess, he must give public and detailed notice to such 
witnesses as to the matters he expects them to state falsely 
or incompletely. 

The production of evidence and the art of cross-exam- 
ination are not all there is to the institution of public hear- 
ings in Anglo-Saxon jurisprudence. No one should appre- 
ciate this better than the Commission. There remains the 
battle of ideas, so important in the moulding of standards 
and principles to be applied to undisputed facts, in other 
words, argument over the meaning of “public interest, 
convenience or necessity.”” With all due modesty, I can 
say in behalf of my profession that insofar as the Com- 
mission has evolved standards on non-technical issues (on 
the technical issues all credit goes to the Engineering 
Department and the engineering profession) or has been 
made aware of situations calling for the establishment of 
standards, it owes fully as great a debt to the bar practic- 
ing before it as it does to its own staff. The process of in- 
terpreting “public interest, convenience or necessity” in 
pronouncements made in quasi-judicial proceedings on 
applications for license is nothing more or less than the 
familiar common-law case system set up in a hall of ex- 
perts. What I am trying to say is that, even if an inter- 
vener has nothing more to offer than his attorney’s argu- 
ment on an agreed state of facts, he may still be contrib- 
uting more to the success of the administrative process 
than with a truck full of witnesses or depositions. 

Now, let us take the case where the question which 
affects the would-be intervener is not included in the 
notice of hearing and he seeks to have the issues enlarged. 
The question may have been omitted because the Com- 
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mission is holding it in reserve for the second game of the 
series. In this event, the intervener is deprived of the 
opportunity of getting into the first game, even though 
he may have a great deal to contribute to a correct deter- 
mination of the score and, if the question had been in- 
cluded, would have full player’s rights. The reporter’s 
theory is that intervention should be limited to the issue 
which coincides with the adverse effect upon the would- 
be intervener.” So far, this view has not been adopted by 
the Commission. The reporter’s position is impossible to 
reconcile with that of the Commission which for years 
has justified departures from standards of good engineer- 
ing practice on interference because of an applicant’s 
strong showing on one or more other issues. 


Suppose, however, that the issue has been omitted 
because the Commission is already satisfied in the appli- 
cant’s favor. No one can tell, one way or the other, what 
will happen on the undisclosed issues. In any event, no 
guaranties are given, and, I suspect, neither the Commis- 
sion nor its Law Department really knows. The would- 
be intervener, whose petition to intervene and motion to 
enlarge the issues have been denied, is open to the hazard 
that the application may be granted, and he will be left 
to his appeal to the Commission’s discretion by applica- 
tion for rehearing under Section 405. While the reporter 
recognizes that this is “a more difficult problem,” he 
argues that the Commission’s position is justified since a 
“motion for reconsideration” may be made, and 


. Considerations of practical administration demand that 
an administrative body proceed in the most expeditious manner 
possible, consistent with fairness to the parties. . . .® 


61“. . . If a petition to intervene is granted, the intervener is now permitted 
full rights of participation in the case. This practice is not consistent with the 
premises on which the new intervention rule is based. If a petition is granted 
because the petitioner establishes his right to contribute to the issue of electrical 
interference, it is to that issue alone that he should be permitted to direct his 
efforts at the hearing. To the extent that he is permitted to wander into other 
pastures, the progress of the hearing is impeded and the record expanded un- 
necessarily” (p. 40). 


62 Monograph, p. 37. 
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Again, “fairness to the parties” seems to mean fairness to 
applicants only. The reporter also approves of the no- 
tion that, in particular cases, a would-be intervener’s pe- 
tition may properly be denied while at the same time his 
motion to enlarge the issues may be granted.” 

What has led the reporter to support the Law Depart- 
ment’s intervention theory so strongly? Apparently, there 
are two reasons: (1) that the earlier régime had “de- 
plorable consequences,” including unnecessary prolonga- 
tion of the record by discussion of non-controversial issues, 
obfuscation of the issues by prolonged and confusing 
cross-examination, and dilatory and destructive tactics 
throughout the hearing and later proceedings before the 
Commission and extending to appeals to the reviewing 
courts; and (2) that the attorneys practicing before the 
Commission have resisted any change because of “imme- 
diate self-interest” in a practice which “helps swell their 
coffers.” * I shall pass over the second reason with the 


observation that it is unworthy of the staff of the Attorney 


General’s Committee. With respect to the first reason, 
it amounts to saying that, because there have been abuses 
at hearings, therefore, we must do without hearings, at 
least for persons adversely affected. There have undoubt- 
edly been abuses.” Some have been due to the Commis- 
sion’s failure to limit the issues to those really in contro- 
versy and its failure, after nearly thirteen years of expe- 
rience, to develop sub-standards and interpretations of 
the general standard “public interest, convenience or nec- 
essity’ on matters which frequently, almost regularly, 
arise in these proceedings. The remedy is not to eliminate 

83 Ibid, p. 38. 

6 Ibid, pp. 32-4. 

65“ | . In most hearings before examiners or lawyer-examiners, more time 
is lost in frivolous and technical objections to evidence, proof on irrelevant or 
trivial matters, bickering of counsel, and unnecessarily repetitious cross-exam- 
ination than you will find in most courts. 

“These, however, are not faults inherent in administrative tribunals and can 
be remedied—if the tribunals are willing to learn from the experience of the 
courts . . .” Comments on the Procedure of Federal Administrative Tribunals 


with Particular Reference to the Federal Communications Commission (1939) 
7 Geo. Wasu. L. Rev. 740, 772-3. 
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issues which are really in controversy, or to subject inter- 
ested persons to a sort of shell game, or to deny them 
effective participation in the proceedings. As for excesses 
in cross-examination (they are still going on), attorneys 
for applicants and Commission counsel themselves have 
been at least equally guilty, and so have members of the 
Commission at hearings en banc. The remedy for these 
excesses is within easy reach of the Commission. It con- 
sists of a better conduct of hearings, with insistence upon 
a decorum such as will be found in the usual court, a 
respect for the demands of expeditious justice, and a reg- 
ular practice of censuring or otherwise disciplining of- 
fenders for dilatory tactics. It is mot, in my opinion, to 
cut off the right of interested parties to be heard before 
injury is inflicted on them, or to visit retribution on a 
person who in good faith seeks to intervene,” or to en- 
large the already broad discretion of the Commission. 

Much of the reporter’s discussion of the intervention 
question is taken up with an expression of views as to 
the rights of licensees of existing stations claiming to be 
adversely affected by the establishment of a new station 
in the same community, and with comments on the scope 
and implications of certain decisions of the Court of Ap- 
peals.” I shall refrain from discussion of these aspects 
of the monograph. 

It may be of interest, however, to note the actual result 
of the new régime in terms of intervention petitions 
granted or denied. From August 1, 1939, to February 1, 
1940, 25 petitions were granted and 26 were denied. In 
one instance only, prior to October 2, 1939, a licensee was 
permitted to intervene on the basis of apprehended eco- 
nomic injury.” 


66 In re Kentucky Broadcasting Corporation, Order to Show Cause, F. C. C. 
Release No. 37603, Nov. 20, 1939. 


87 Principally, Yankee Network, Inc., v. F. C. C., 107 F. (2d) 212, decided 
Aug. 14, 1939; and Sanders Bros. Radio Station v. F. C. C., 106 F. (2d) 231, 
decided Jan. 23, 1939, now pending in the Supreme Court. 


68 In re Application of WABI, Bangor, Me., Docket 5677. 
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V. PRESIDING OFFICERS AND “PROPOSED DECISIONS” 


The examiner system. The examiner system was first 
established by the Federal Radio Commission pursuant to 
its first set of regulations effective September 1, 1930.” 
The Radio Act of 1927 authorized the Commission to 
appoint examiners * but contained no specifications as to 
how they should function. Nothing had been done earlier 
to take advantage of this authority because of the uncer- 
tain status of the Commission.” 

The Communications Act of 1934 similarly author- 
ized the Commission to appoint examiners,” but con- 
tained further provisions which expressly recognized the 
Federal Radio Commission’s use of examiners, by that 
time firmly established.“ By other and new provisions 
the Act conferred liberal authority on the Commission 
to delegate its functions, not only to divisions, but also 
“to an individual commissioner, or to a board composed 
of an employee or employees of the Commission” under 
the proviso: 


. That this authority shall not extend to investigations in- 
stituted upon the Commission’s own motion or, without the con- 


69 At the outset the Examining Department consisted of a chief examiner and 
one other examiner. Both, being Republicans, had to leave in 1933. In my 
opinion, it is an outrage against good government that the position of examiner, 
with its quasi-judicial functions, should be subject to the spoils system in any 
administrative agency. 

70 § 3, 

1 It had been originally set up to act as the licensing authority for only one 
year, thereafter to function as an appellate tribunal to review determinations of 
the Secretary of Commerce. From time to time its original powers were ex- 
tended for limited periods, and by Act of Congress, Dec. 18, 1929, they were 
continued indefinitely. Prior to the establishment of the examiner system, hear- 
ings were held either before the full Commission or before individual members 
thereof. 

72§4 (f). 

73 § 409 (a) provided: 

“Any member or examiner of the Commission, or the director of any 
division, when duly designated by the Commission for such purpose, may 
hold hearings, sign and issue subpeenas, administer oaths, examine witnesses, 
and receive evidence at any place in the United States designated by the 
Commission; except that in the administration of Title III an examiner 
may not be authorized to exercise such powers with respect to a matter 
involving (1) a change of policy by the Commission, (2) the revocation of 
a station license, (3) new devices or developments in radio, or, (4) a new 
kind of use of frequencies. In all cases heard by an examiner the Com- 
mission shall hear oral arguments on request of either party.” 


3 
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sent of the parties thereto, to contested proceedings involving the 
taking of testimony at public hearings, or to investigations spe- 
cifically required by this Act... .** 


The examiner system continued in effect until suddenly 
abolished on November 9, 1938. At that time (as ever 
since 1934) it comprised a chief examiner, an assistant 
chief examiner, and six examiners. For a brief descrip- 
tion of its working, I quote from an earlier article: 


Until last fall the Commission had an examining Department, 
with a chief examiner and a corps of trial examiners patterned 
somewhat after the model of the examiners’ system at the Inter- 
state Commerce Commission and other important commissions. 
The Department was directly responsible to the Commission. It 
ranked with the Law Department and other major subdivisions 
of the Commission’s staff. Most hearings were held before these 
examiners, and were attended by a member of the Law Depart- 
ment representing the Commission. After hearing, the examiner 
prepared and submitted to the Commission a written report con- 
taining findings, conclusions and a recommendation as to what 
the Commission’s action should be. The examiner was a trial 
judge, or, more accurately, a master in chancery. Dissatisfied 
parties were given an opportunity to file exceptions and oral 
argument was had before the Commission.”® 


The new system. The new system purported to be based, 
in part at least, on Section 5(e) of the Communications 
Act, although it does not literally conform to its restric- 
tions.” For present purposes, the reporter’s description 
of the machinery may be accepted as sufficiently accu- 
rate, although it includes items not apparent from the face 
of the Commission’s rules, and gives an impression of 
smooth lubrication, business-like dispatch and undiscrim- 


inating uniformity which is “a consummation devoutly to 
be wished.” 


74§5 (e). This section further provided that any decision or other action 
of such individual commissioner or board “shall have the same force and effect 
. . . as if made or taken by the Commission,” should be subject to petition for 
rehearing by the Commission or a division thereof and, if by a division, should 
be further subject to petition for rehearing by the Commission. 


75 Comments on the Procedure of Federal Administrative Tribunals, etc. 
(1939) 7 Geo. Wasu. L. Rev. 740, 767 


76 Par. 1 (a) of the Commission’s order of Nov. 9, 1938, provided that 
“In designating a case for hearing the Commission will specify whether 
the hearing shall be conducted by the Commission, by a Commissioner, or 
by a board composed of one or more suitably qualified employees of the 
Commission.” 





FEDERAL COMMUNICATIONS COMMISSION 781 


Presiding officers are chosen from the ranks of the 
attorneys in the Law Department, by official designation 
by the Commission from case to case. The actual desig- 
nation may occur any time from thirty days to just a few 
days prior to the date fixed for hearing but usually is an- 
nounced only a few days before the hearing. As a rule, 
only a single member of the staff is assigned; he fulfills 
the duties both of presiding officer and of the Commis- 
sion’s attorney. As a matter of practice the person chosen 
for this dual rdle is the attorney who has worked on the 
case from its very inception.” In complicated cases, how- 
ever, two attorneys are selected to represent the Commis- 
sion, one to act as presiding officer, the other as Commis- 
sion attorney, and in such cases the trial attorney is usually 
the person who has been charged with responsibility for 
the preparation of the case while another member of the 
staff takes the position of presiding officer. 

Presiding officers may issue subpoenas and rule on ques- 
tions of evidence or any other matters arising during the 
normal course of the hearing. When no trial attorney is 
present, he examines Commission witnesses and “attempts 
to perfect the record by interposing appropriate questions 
to other witnesses.” * 

Within twenty days after the court reporters file the 
transcript of record, the parties are required to file “pro- 
posed findings” and failure to do so disqualifies a party 
from further participation. ‘The parties may also file 
briefs.” Copies must be served on all parties. 


77QOn Dec. 8, 1938, the Commission’s Law Department was reorganized into 
three major divisions, (1) Broadcasting, (2) Common Carrier, and (3) Litiga- 
tion and Administration. The first of these was subdivided into five sections 
devoted respectively to (1) new stations, (2) changes in existing facilities, (3) 
renewals, (4) assignments and transfers ‘of licenses and control, and (5) revoca- 
tion and service complaints. 

78 The practice has its humorous aspects: 

In one case, as an attorney appearing before the Commission was 
examining his witness he was surprised to hear the presiding officer suddenly 
say ‘Objections sustained.’ ‘Whose objection,’ he asked. ‘Mine,’ said the 
presiding officer.” Practice and Procedure before the Federal Communica- 
tions Commission (1939) 4 F. C. Bar Jour. 91, 104.) 

79 The reporter states (p. 52) that the proposed findings are usually accom- 
panied by briefs. The filing of briefs at this stage is distinctly the exception 
rather than the rule. 
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After the hearing is closed, the presiding officer imme- 
diately reverts back to his status as an attorney in the Law 
Department. At this point an attorney is designated to 
assist in the preparation of the Commission’s proposed 
decision. As a rule, he is the attorney who has handled 
the case from its inception, and who participated in the 
hearing as presiding officer, or, if there was also a trial 
attorney, in the latter capacity. To quote from the mon- 
ograph: 

. . . In some cases, it is not feasible to assign the preparation 
of the proposed decision to this attorney because his services as 
presiding officer are needed in another hearing. The designation 
of another member of the staff to work on the proposed decision 
has become a more frequent practice because the General Counsel 
has discovered that some attorneys are particularly capable of 
handling the functions of presiding officer and that more satisfac- 


tory results are obtained by relieving them from post-hearing 
duties so that they may conduct other hearings.*° 


The proposed findings of the parties are first sent to 
the Engineering and Accounting Departments, where 
memoranda are prepared for the Commission discussing 
the technical phases of the case and pointing out any 
errors in, or disagreements with, the proposed findings. 
Suggestions for additional findings and conclusions are 
made, as well as references to any other pertinent facts 
relating to the case which are not incorporated in the 
record. The memoranda are then routed to the attorney 
“who has been designated to make a thorough and inde- 
pendent study of the record.” He discusses points of 
conflict with representatives of the Accounting and En- 
gineering Departments and 


. . . On rare occasions, particularly where the attorney did not 
participate in the hearing, he discusses some of the evidentiary 
questions with the presiding officer, frequently, the only contact 
the latter has with the case after the close of the hearing.®* 


If the several departments are in agreement with the 
parties’ proposed findings and conclusions, a memoran- 


8° Monograph, p. 57. 
81 [bid, p. 58. 
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dum is prepared for the Commission indicating such 
accord and recommending that the conclusions be ac- 
cepted as those of the Commission and incorporated im- 
mediately in a final order.” If there is unanimity of opin- 
ion among the members of the staff, but their conclusions 
differ from those contained in the proposed findings, the 
attorney prepares new proposed findings and conclusions. 
If there are differences of opinion among the members 
of the staff, the “suggested proposed decision” does not 
include findings or conclusions on those issues. A sep- 
arate memorandum is prepared requesting the Commis- 
sion to indicate what findings or conclusions it desires to 
be made on these points.” 

The memoranda of the departments are submitted to 
the members of the Commission,™ each of whom is sup- 
plied with a copy of the record and the parties’ proposed 
findings. One of the Commissioners is then designated to 
study the case thoroughly for the purpose of recommend- 
ing to the Commission what action should be taken. 


The study which is made of the case by the several Commis- 
sioners and the form which their reports to their colleagues takes, 
varies with each member of the Commission. Some of them have 
their secretaries make a thorough analysis of the record in the 
same fashion as would an attorney in the Law Department. 
Others content themselves with a reading of the memoranda, 
digging into the record only at such times as they have any doubts 
as to the recommendations made. All of the Commissioners 
utilize the services of the members of the technical and legal 
staffs for the purpose of having additional light thrown upon the 
matters in issue. 

The discussion of the proposed decision is had at an executive 
session of the Commission, at which no members of the staff 
are present. The usual procedure that is followed is for the 
Commissioner to whom the case was assigned to state the rec- 


82 This situation actually almost never arises except in cases where the only 
“adversaries” are the Commission and the applicant, as in proceedings on appli- 
cations for renewal of license or on applications for the Commission’s consent 
to assignments or transfers of control under § 310 (b). 

83 It is my belief that this situation rarely occurs. The staff by this time has 
had pretty strong intimations of what the Commission wants. 

84 The monograph asserts that the memoranda “generally are completed from 
20 to 30 days after the parties’ proposed findings are filed” (p. 62). I venture 
to assert that an independent check will show that the average is far higher 
than this, particularly if the check is confined to controverted cases. 
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ommendations he has for changes in the proposed decision as 
drafted by the Law Department. Other Commissioners may 
have made an independent study of the matter and may add to 
or disagree with those recommendations. . . .*° 


The parties are given twenty days in which to file ex- 
ceptions to the Commission’s proposed decision. The 
exceptions must be accompanied by a supporting brief. 
Oral argument may be had on request, as a matter of right. 
All petitions for rehearing are commented upon by the 
Law Department and, if accounting and engineering ques- 
tions are involved, by the representatives of the other de- 
partments. Memoranda are prepared for the Commis- 
sion containing the staff’s recommendations to facilitate 
it in its disposition of these petitions. 


Reasons for the change as stated by the Chairman. In 
justifying the abolition of the Examining Department 
and the substitution of the new system on November 9, 
1938, Mr. McNinch asserted in a public statement that 
the new procedure would place responsibility for exam- 
ination and decision more definitely upon Commissioners, 
would bring the practice into line with principles an- 
nounced in the Morgan cases, would expedite the Com- 
mission’s consideration of cases and make it “fuller and 
fairer to all parties”; and would cut the overlapping and 
duplication inherent in the old procedure to a minimum. 
He explained that under the new procedure the presid- 
ing officers would not be known until the hearing actually 
took place; that the employees best qualified for particu- 
lar cases would be assigned to sit on them; that complaints 
had developed in the past because of reversals of exam- 
iners’ recommendations by the Commission, and that there 
had been inferences of “politics.” ** As we shall see be- 


85 Monograph, pp. 62-3. 
86 Broadcasting, Nov. 15, 1938, pp. 13, 64. In a dissenting statement, Com- 
missioner Craven stated, among other things: 
“|. . our basic difficulties might be the result of the failure of Commis- 
sioners acting as a body to properly direct and indoctrinate the subordinate 
staff of the Commission. I informed my colleagues that I could not agree 
that the staff should be burdened unfairly with all the blame . . .” 
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low, the reporter adopts most of the foregoing as his 
own conclusions reached many months later, with em- 
bellishments consisting mostly of detailed elaborations. 

The fact that the action followed so closely on the 
heels of Mr. McNinch’s unsuccessful attempt to have 
groups of the Commission’s employees (including attor- 
neys and trial examiners) removed from the protection 
of civil service lends color, however, to the reporter’s 
statement: 


It is rather common gossip that some members of the Com- 
mission were desirous of dispensing with the services of several 
examiners but were unwilling to satisfy their desires by dis- 
missals upon stated charges. The only other way that the elimi- 
nation of these individuals could be effectuated was by the aboli- 
tion of the Examining Department.*’ 

The reporter’s evaluation of the two systems. “It is 
generally conceded,” vouchsafes the reporter, “that, un- 
der the old system, there was something radically wrong 
with the Commission’s functionings.” It was “inherently 
imperfect” and “ill-conceived.” * The new system “has 
effectively cured the evils with which the Commission 
was previously afflicted.” The Commission “has solved 
the problems with which it was confronted and now uti- 
lizes a procedure which assures the rapid dispatch of busi- 
ness.” * After some twenty pages of ringing out the old 
and ringing in the new, a few ultra-violet criticisms are 
tacked on, to be sure, but they are remote from the related 
subject-matter, like footnotes disagreeing with the text 
but without reference numbers and collected at the end 
of the chapter. 

The task of disintegrating the reporter’s discussion into 
its component elements is not easy since they are so thor- 


He further stated that he voted against abolition of the Examining Division be- 
cause he felt 


“ 


- . grave questions of procedure involving undesirable control of the 
nation’s communication systems might be involved and because I felt that 
long government service and excellent record of efficiency should be recog- 
nized by this Commission . . .” (Ibid, p. 64). 

87 Monograph, p. 54, footnote 100. 

88 Monograph, pp. 54-6 

89 Tbid, pp. 64-5 
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oughly fused in the monograph. Nevertheless, it must be 
done if there is to be an intelligent or intelligible appraisal 
of his conclusions. I think the principal elements may 
be fairly segregated as follows: 

(1) Some of the examiners were lacking in ability and 
integrity whereas (by necessary implication) no such de- 
ficiencies now exist.” 

(2) Some of the examiners “refused to familiarize 
themselves with the subject matter of the hearings over 
which they presided” and were unable “to assist mate- 
rially in the perfection of the record” “ whereas under the 
new system the presiding officer is usually the attorney 
who has worked on the case from its inception and, in any 
event, makes every effort to familiarize himself with the 
matter before hearing. The result is reflected in perfect- 
ing “the record by interposing appropriate questions” and 

“increasingly intelligent records.” ” 


0 The reporter has chosen to deal with this subject partly on his own re- 

sponsibility, as in the following statement: 
. Some among them were hopelessly incompetent or failed to appre- 
ciate their place in the administrative process . . .” (p. 55). 

The more sinister charges against the examiners are, however, introduced with 
expressions such as “it is rumored,” or “it is said,” or they “were further sus- 
pected.” These charges are (1) that some of the examiners were inclined to 
base their reports on guesses as to the Commission’s probable decision; (2) that 
they would sometimes decide a case in favor of the party with superior political 
connections; and (3) that the examiners were guilty of improper conduct moti- 
vated by personal considerations, favored particular attorneys, and, in some 
cases, permitted these attorneys to prepare their reports. The foregoing is 
somewhat paradoxical in view of the reporter’s chief and oft-repeated complaint 
that the examiners were “unresponsive to the Commission’s policy determina- 
tions” (p. 55) and becomes incongruous when coupled with the later chapter 
about the Commission’s own susceptibility to “Congressional Lobbying” (p. 
117). The reporter omits to include other prevalent rumors to the effect that 
pressure was brought on individual examiners to reach conclusions in particular 
cases by certain members of the Commission and its Law Department. 

®1 Monograph, p. 55. “. . . It was felt, in the first place, that the failure 
of the examiner to familiarize himself with the case prior to presiding at the 
hearing did not make for creating the best possible record . . .” (Ibid, p. 56). 

92 Ibid, pp. 44-5. Some 20 pages later the reporter, still asserting that the 
practice “assures the creation of a record of superior quality,” criticizes it, say- 
ing that it is not necessary that the presiding officer know as much about the case 
as an advocate, that it is possible for a conscientious and reasonably intelligent 
lawyer with a modicum of experience to perform these functions, and all that 
the presiding officer. 

. . . needs to know to do his job well can be learned from the notice of 
hearing and the application which has been designated for hearing . . 
(Ibid, pp. 65-6). 

An examiner always had this much before him and frequently had much more 
information about the case. What, then, is the real conclusion of the reporter 
as to the effect of the change on the quality of records? 





FEDERAL COMMUNICATIONS COMMISSION 787 


(3) The examiners “were totally unable . . . to keep 
the proceedings in hand” ® whereas this has been reme- 
died, with the result that not only has the quality of rec- 
ords been improved but their size has been diminished.” 

(4) “Active participation by Commission experts in 
the hearing has greatly improved the quality of records 
involving technical problems” * whereas inferentially 
there was no such participation under the examiner sys- 
tem. ‘This participation, according to the reporter, is 
for three purposes: (1) to serve as the Commission’s 
witnesses, (2) to assist the Commission’s attorney in the 
cross-examination of the parties’ witnesses, and (3) to 
get a first-hand view of the proceedings upon which they 
will later be asked to comment.” 

(5) Institution of the requirement of proposed findings 
to be filed by the parties has brought great benefits. 
First, “the records have been simplified and greatly re- 
duced in size” because, faced with the necessity of pre- 
paring proposed findings within twenty days, “attorneys 


93 Ibid, p. 55. 

4 Ibid, p. 64. At another juncture the reporter refutes himself, saying “there 
has been little apparent effort to decrease the size of the record” (Ibid, p. 51). 
He refers specifically to the failure to enforce the regulation against cumulative 
evidence, the failure to utilize stipulations, and the incorporation verbatim in 
the record of matters susceptible of judicial notice. He criticizes the frequent 
practice of “reserving rulings,” noting its tendency to promote a “full record” 
and saying 

. . . A more confident handling of objections by presiding officers would 
not only eliminate such uncertainties, but might even result in the making 
of fewer frivolous and ultra-technical objections, a condition for which 
Commission hearings are generally criticized” (Ibid, p. 49). 

Footnote 91 states: 

“The same suggestion applies with equal force to the handling of the 
frequent objections to portions of a deposition or motion to quash an entire 
deposition.” 

The monograph gives the impression, unintentionally I am sure, that the limi- 
tations which the Commission places upon the taking of depositions (which are 
approved by the reporter) are a recent innovation (p. 42, footnote 81). The 
fact is that they date back to June 25, 1930. (Practice and Procedure before 
the Federal Radio Commission, Gov. Pr. Off., 1930, Subtitle B, Sec. 11.) 

95 Ibid, p. 50. 

96 The former system is described as follows: 

" While all this was going on (i.e., hearing, report, exceptions and 
oral argument), the Commission's staff, which did not participate either in 
the preparation of the examiner’s report or in the oral argument on excep- 
tions, was engaged in a study of the record in the case and the preparation 
of confidential memoranda for Commission perusal . . .” (Ibid, p. 54). 
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have taken . . . pains to simplify the presentation of their 
case and to restrict their cross-examination to matters of 
real relevance.” Secondly, “the problem of preparing the 
Commission’s proposed decision has been made much less 
difficult,” and thirdly, “there have been many fewer com- 
plaints” because the Commission’s decisions “are now 
based largely on the parties’ own contributions!” ” 

(6) The examiner’s report under the old system was 
“a meaningless document,” “a futile gesture” and “clear- 
ly a pointless, if not a positively harmful gesture,” because 
of “the frequent failure of the examiner’s report to rep- 
resent the views of the Commission as reflected by the 
opinions of the legal and technical staff”; it was “unre- 
sponsive to the Commission’s policy determinations,” and 
it “failed to reflect the value judgments and opinions of 
the Commission.” ** Under the new system, the Commis- 
sion’s “proposed decision”’ is 


. . a document which represents its own considered views, 
based upon the opinions of its entire staff... .*° 


97 Ibid, p. 53. 

98 Ibid, pp. 54, 55, 56, 64, 66. 

99 bid, p. 64. “. . . It is entirely appropriate, therefore, for the Commission 
to withhold the publication by any single member of the staff of conclusions in- 
volving policy considerations and to announce these determinations for the first 
time only after the joint efforts of the entire staff have created something which 
may truly be said to represent the position of the Commission” (p. 66). 

These conclusions are obviously based on the post-hearing contacts, already 
described, between the attorney who prepares the decision (and later the mem- 
bers of the Commission) with the engineering and accounting staffs. The re- 
porter, however, later voices misgivings on what would seem to be precisely 
the same features previously depicted as advantageous. He states: 


“Granted that the presiding officer is unlikely to be capable, no matter 
what his experience may be, to make policy determinations involving legal, 
accounting, and engineering considerations, as well as any other considera- 
tions arising out of some ultimate end toward which the agency may be 
striving, it 1s not nearly so . . . clear that the presiding officer is not ima 
position to make determinations on issues of fact . . .” (Ibid, p. 67; 
italics supplied). 

He suggests “that a definite effort be made to secure and preserve the presiding 
officer’s determinations of issues of fact,” pointing out that 
“. . . his conclusions in respect of issues of fact are either never sought 
or, if he is assigned to the preparation of the proposed decision, are subject 
to the interposition of the judgments of others . . .” (Ibid, p. 69). 
The reporter might well have completed the story by revealing that (according 
to prevalent rumor) attorneys preparing proposed decisions have been given to 
understand that they should include only those facts which support the con- 
clusions reached. Thus, the facts are bent to fit the results (1.¢., the “value 
judgments”) instead of the reverse process. I envy persons who, like the re- 
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(7) The new procedure has resulted in an over-all in- 
crease in expedition and there is now “rapid dispatch.” 
This is alleged to be demonstrated by a number of facts 
already noted, together with claims that the number of 
undecided cases was approximately 275 in September, 
1938, and only 25 in September, 1939, and that exceptions 
are filed in only about half the cases (as compared with 
“almost invariably” under the examiner system) and that 
oral argument is requested in only about half of these 
instances (‘‘a substantial reduction”) .*” 

All but the sixth of the foregoing can be answered 
squarely in terms of available facts or self-evident argu- 
ments, and will, therefore, be treated first. They are, in 
my opinion, mere make-weights, devoid of any substance 
when scrutinized, equally possible under both systems, 
and serving only to bolster the philosophy underlying the 
sixth. The latter goes to the root of one of the most inter- 
esting and important battlefronts in the whole domain 
of administrative law, and will be treated last, with sev- 
eral subheadings. 


Quality of personnel. The charges against the ability 
and the integrity of the examiners furnish their own an- 
swer. If the charges were based on fact, adequate reme- 


porter, so easily drew the line between “facts” and “conclusions”, assigning 
one set of findings to one official and the other set to another. 

Another criticism of the reporter is with reference to extra-record material 
which is included in the memoranda from the engineering and accounting staffs. 
The practice, he says, “should be discouraged.” 


a? . From this point of view it is undesirable to permit even the at- 
torney who prepares the proposed decision to have access to communications 
and reports which are not included in the record. 

The general discouragement of such communications by the adop- 
tion of a practice of refusing even to accept them would probably remove 
much of the now prevalent suspicion that Commission action is motivated 


in substantial measure by extraneous considerations and pressures . . .” 

(Ibid, p. 60). 
When these two criticisms of the reporter are combined with that pointed out 
in an earlier footnote, we find that the reporter really favors a presiding officer 
who has not necessarily familiarized himself with the matter before hearing, 
whose independent findings of fact are contained in a report free from the inter- 
position of the judgment of others, and who is protected from extra-record 
material. Why, if all this be so, should the presiding officer be anonymous and 
under the jurisdiction of the Law Department? 


100 Jbid, pp. 64, 69. 
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dies are at hand in the civil service laws. It is not cricket 
for the reporter to place the entire eight men under a 
stigma of ugly rumor that can at most attach to one or 
two, and to overlook conceding what every member of the 
bar will recognize as fact, that most of the examiners 
were of unquestioned honesty and that some of them were 
unusually able, industrious and fair, both in the conduct 
of hearings and in the preparation of reports. 

All eight men still occupy responsible positions with 
the Government. Five are with the present Law Depart- 
ment of the Commission, have acted as presiding officers 
in hearings held under the new system, or have written 
proposed decisions, or both. Of the other three, one is on 
the legal staff of the Veterans’ Administration, one is an 
examiner for the Federal Trade Commission, and one is 
an examiner for the Federal Power Commission. 

Even if the rumors had proved true against all eight, 
however, the remedy is a matter of personnel and not of 
system. 

Familiarity of the presiding officer with the subject- 
matter. Under the old system, a trial attorney was pres- 
ent at each hearing. If and insofar as there were imper- 
fections in the record, due to inadequate preparation or 
unfamiliarity with the issues, they were the responsibility 
of the Law Department. ‘The reporter concedes that all 
the presiding officer “needs to know to do his job well can 
be learned from the notice of hearing and the application 
which has been designated for hearing.”** The exam- 
iners knew a lot more than this, from their experience of 
years in handling similar hearings and their general fa- 
miliarity with the subject-matter. The only real questions 
are (1) whether the Lilliputian saving of labor, due to 
combining two men’s jobs into one at the less complicated 
hearings, is of sufficient importance to counterbalance the 
loss of efficiency and fairness which comes when one man 


101 bid, pp. 65-6. 
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tries to play the French magistrate, and (2) whether it 
is desirable that the trial judge be subordinate to the 
district attorney’s office. The answer is “yes” if the only 
purpose of the hearing is to serve as a legalistic ritual 
prerequisite to a fore-ordained denial of the application. 
Otherwise, I think, it is an emphatic “no.” 

Let me add my personal observation, which accords 
with that of my associates. There has been no discernible 
difference in the conduct of the hearings or the quality of 
the records due either to familiarity with the subject- 
matter or to the lack thereof. They vary, as they always 
have, with the ability, experience and courage of the pre- 
siding officer and the character of attorneys who happen 
to participate. 

The size and quality of records. The size of records 
has not diminished and I know of no basis for any asser- 
tion to the contrary. It is extremely difficult to get sta- 
tistics on a comparable basis because of the relative pau- 


city of hearings since November 14, 1938, which were 
prosecuted to final decision. I have done the best I could 
with the data available and find that the average size of 
transcripts of record in hearings held from July 1, 1937, 
to November 14, 1938, was 155 pages,’” and since then 
the average has been 228.2 pages, in cases which came to 


103 


final decision,’** and 238.6 pages in all broadcast cases, 
irrespective of whether they came to final decision." I 
shall not, however, emulate the example of the reporter 
and make the claim that the new procedure has increased 
the size of the records. In my opinion, they are just about 
the same, in most instances too long, and for the same 
reasons. 


102 Computed from 189 cases heard during that period which came to final 
decision on or before Jan. 26, 1940. 

108 Computed from 25 cases heard between Nov. 15, 1938, and Dec. 18, 1939, 
which have come to final decision. 

104 Computed from 113 cases heard between Nov. 15, 1938, and Dec. 18, 1939. 
Five of these cases had records of over 1,000 pages each, totaling 8,462 pages. 
Even if these be excluded (although correspondingly large records are found 
in the earlier period), the average is still 171.3 pages. 
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The cutting down of the right of intervention on the 
part of persons adversely affected ought, of course, even- 
tually to reduce the size of records, but this is pennywise 
economy in the administration of justice. Limitation of 
the issues to those really in controversy will have a salu- 
tary effect if al/ the controverted issues are litigated in one 
hearing, but not if the projected series-of-hearings notion 
prevails. 

The real evils contributing to the size of the record 
have been left unruffled by the new procedure. They 
have been sufficiently pointed out earlier in this paper and 
are in part confirmed by the reporter. What is meant by 
the “quality” of records is obscure, but I believe it is 
completely covered under the preceding and succeeding 
subheadings. 


Active participation by Commission experts. The re- 
porter labors under the illusion that this had its nativity 
in the new system. In fact, active participation by Com- 
mission experts in hearings on applications has been go- 
ing on regularly since shortly after the institution of the 
examiner system in 1930 and, to some extent, even before 
that date. At all times it has been for the same purposes. 
This participation as witnesses and as aids in cross-exam- 
ination has been uniformly helpful to the building of 
intelligent records but no more so since November 14, 
1938, than before. In my own opinion, its effectiveness 
and thoroughness suffers slightly under the present system 
in those cases where one attorney tries to play both rdles 
and must divide his attention between them. 


Proposed findings. The benefits ascribed to the “new” 
procedure of proposed findings resemble sights seen on 
a boat-ride through the Old Mill. The amount of evi- 
dence presented and the length of cross-examination have 
not, so far as I know or can find out, been influenced in 
the slightest by attorneys’ apprehensions over the subse- 
quent labor they face in preparing proposed findings. 
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The problem of preparing the Commission’s proposed 
decision has made the task of the Commissioners more 
difficult, not less. Formerly the Commission had the 
benefit of a process which, in the normal case, had sifted 
the issues and segregated those really in dispute. This was 
done by the examiner’s report, followed by exceptions 
filed by dissatisfied parties and oral argument thereon 
before the Commission en banc. Its principal flaw was 
again due to the Law Department which would not, or 
was not permitted to, participate in the exceptions and 
the argument, or give the parties an opportunity to know 
and answer its views delivered to the Commission in 
chambers. 

Now, the seven Commissioners are each presented with 
two or more elaborate and lengthy sets of proposed find- 
ings covering all the facts and conclusions of the par- 
ties, disputed and undisputed. No one will claim that 
under either the old or the new systems do the Commis- 
sioners actually read the transcripts of record, except in 
rare cases, unless specifically assigned to the case and even 
then it is not always or even regularly done. Yet they 
must all vote on a “proposed decision” to be issued in the 
name of the Commission. The task is impossible on its 
face and can be accomplished only by some synthetic 
method such as is now being followed, that is, by having 
an anonymous scribe in the Law Department do it in 
the first instance. 

So far as complaints are concerned, the “proposed de- 
cisions” in controverted cases are neither more nor less 
based on the parties’ contentions than before. The lan- 
guage does not, as a rule, reproduce the proposed findings 
of either party. It represents a working-over of the ma- 
terial by the undisclosed judge in the Law Department, 
just as it used to be a work-over of the material by a 
known examiner.*”° 


_ 105 While the filing of proposed findings had not been regularized or formal- 
ized by regulations, it was a constant practice under the examiner system be- 
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Over-all dispatch. The impression is given by the mon- 
ograph that the Commission’s docket of hearings on ap- 
plications is “congested” or “crowded.” **° Never has 
there been a period when it was less so, primarily because 
of the recent practice of granting applications without 
hearing. Only 7 hearings were held before presiding 
officers in the period from January 1, 1940, to February 
15, 1940, only 4 in December, 1939, and only 34 from July 
1, 1939, to February 15, 1940. 


By way of contrast, look at the record for former years: 


Hearings Before 















Fiscal Year Examiners on 
Ending Broadcast 
June 30th Applications 
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«First Annual Report, 1935, p. 12. This figure includes a few other than 
broadcast matters. 

> Second Annual Report, 1936, pp. 12, 26, 28. According to the Law De- 
partment’s report in the same volume, 282 hearings were held before examiners. 
Unfortunately, throughout the reports, statistics are not on a uniform basis. 
Sometimes the applications heard are counted rather than the hearings. 

¢ Third Annual Report, 1937, p. 17. 


4Fourth Annual Report, 1938, p. 52. The report states: “Over 350 such 
hearings were held during the year. The vast majority of such cases were 
heard before a member of the Examining Department.” 


e Fifth Annual Report, 1939, p. 43. 























ginning back in the fall of 1930. It was mot invented by the present Law De- 
partment. The examiners varied extremely in their attitude toward the filing 
of proposed findings. Some welcomed and even asked for them and, in making 
their reports, went far (sometimes, I think, too far) in adopting verbatim the 
proposed findings of one or the other of the parties. Three highly respected 
examiners would not receive such proposed findings, preferring to reach their 
conclusions entirely on the basis of their own study and knowledge of the 
record. These examiners would, if asked, receive briefs on the facts. Others, 
also highly respected, would receive proposed findings but would use them 
only to serve as a check on their own findings independently arrived at. It 
was also a frequent, but not regular, practice for the examiners to submit the 
proposed findings to the Commission along with their records. I am told 
that about a year before the abolishing of the Examining Department, the 
chief examiner issued instructions to all examiners to refuse to accept pro- 
posed findings but that some continued to do so. All examiners required an 
abstract of depositions exceeding a total of 100 pages. Corresponding differ- 
ences of view and approach to the same problems will be found in masters in 
chancery and judges in courts of equity, and even in judges on reviewing courts 
with respect to the use made of material contained in briefs. 

106 Ibid, pp. 29, 41. 
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The much lighter burden now carried by the attorneys 
engaged in presiding over hearings and in preparing pro- 
posed decisions, other things being equal, ought to con- 
duce to much greater dispatch. But does it? 

The total product of the new procedure during the first 
six months up to May 19, 1939, consisted of five “proposed 
decisions,” all in uncontested or not vigorously contested 
matters and three of them resulting from hearings held 
prior to the establishment of the new system. The parties 
still had to undergo the filing of exceptions and oral 
argument before obtaining final decisions. In the mean- 
while some 75 hearings had been held, involving about 
110 applications, a number of which raised serious issues 
and merited prompt action. An additional 60 cases had 
been scheduled for hearing prior to July 15th, and a num- 
ber of other cases had been designated for hearing with 
no dates set. Petitions for rehearing had been pending 
for months on decisions rendered prior to November, 
1938. 

The log-jam was broken, not because of the merits of 
the new procedure but because of vigorous complaints 
from both outside (including members of Congress) and 
within the Commission. It was then, in May, 1939, that 
radical devices were adopted. One was not to hold hear- 
ings at all, as in the assignment cases, but simply to grant 
without hearing or, if a hearing had already been held 
but only the applicant and the Commission were involved, 
to issue final orders without findings in lieu of proposed 
decisions (under the amendment of May 23rd). Another 
was to declare a recess from July 15th to September 5th, 
with an announcement that the recess “can well be used 
in accelerating the disposition of pending cases.” 

By June 24th a total of 13 “proposed decisions” had 
been made public and a dozen or so more cases were 
disposed of by final order unaccompanied by findings. Of 
this total of 25, 5 were in cases actually heard prior to 
the inauguration of the new procedure and there were 

4 
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still 12 cases heard prior to that date awaiting final deci- 
sion, in some of which no proposed decision had yet been 
rendered.” 

As of the close of the fiscal year on June 30th, there had 
been a total of 20 proposed decisions and 20 final orders 
without findings.“ On the other hand, there were 109 
broadcast applications on which formal hearings had 
been held and which were still pending.*” 

During the summer, up to the end of the recess on 
September 5th, an additional 16 proposed decisions and 
an additional 15 final orders without findings appeared. 
It may be that, as stated in the monograph, the number 
of undecided cases was only 25 in September, 1939, as 
against 275 in September, 1938."° If this be true, it is 
because strenuous measures, including drastic short-cuts, 
were taken by the Commission to clean up its docket in 
the summer of 1939 whereas it did not take corresponding 
measures in the summer of 1938. It is not due to any fault 
of the examiners under the old system or to any virtues 
of the new procedure. 

To complete the statistics, the total score of decisions 
rendered by the Commission in broadcast matters from 
November 14, 1938, to January 26, 1940, runs as follows: 


Proposed decisions 
Final decisions following proposed decisions 
Final orders without findings 


This should be contrasted with corresponding figures 
for former years.”™ 


107 These figures are based on computations by my own staff. 

108 These figures are likewise based on computations by my own staff. 

109 Fifth Annual Report, 1939, p. 43. 

110] have been unable to verify these figures. According to published fig- 
ures from the examiners’ records, 167 docket cases of all kinds (including 
broadcasting) were pending before the Commission for action on examiners’ 
reports on September 1, 1938 (Broadcasting, Sept. 15, 1938, p. 26). There had 
been only 7 hearings during the summer, all in July, and only 19 in June, and, 
I am informed (but have not checked the information), the examiners had re- 
ported on all but a very few of their cases by Sept. 1, 1938. I find it even more 
ee to reconcile the reporter’s figure for Sept. 1, 1939 with the available 
ata. 

111 For the fiscal year ending June 30, 1935, 129 reports on all classes of 
cases were submitted by examiners, including 10 cases which had been heard 
prior to July 1, 1934, under the Federal Radio Commission but were unreported 
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Having in mind the comparatively light load of formal 
hearings during recent months, let us now examine the 
actual dispatch with which controverted matters have 
been handled. I should like to have been able to present 
figures showing the complete picture of time-lapses be- 
tween the various stages in the history of applications 
from filing to final disposition but this has proved im- 
practicable except for a limited period that does not per- 
mit a comparison to be made between the old and the 


new.’ At the expense of considerable labor on the part 
of my associates, I have secured statistics for the two im- 
portant time-lapses which are significant for our present 
study: 
Hearings Held and Examiners’ 
Reports Submitted Prior to 
November 14, 1938 338 


Maximum Minimum Average 
First date of hearing to examiner’s 
report 766 13 82.6 
Examiner’s report to final decision. 1,154 29 268 .4 


Hearings Held Before Examiners 
Prior to November 14, 1938, 
and Examiners’ Reports 
Submitted Thereafter 


Maximum Minimum Average 


First date of hearing to examiner’s 
report 287 34 72.2 
Examiner’s report to final decision. 297 90 169.0 


as of that date (First Annual Report, pp. 12, 18). In the next fiscal year, 324 
reports on all classes of cases were submitted by examiners (Second Annual 
Report, pp. 12, 26, 28). In the fiscal year ending June 30, 1938, over 250 formal 
decisions after hearing were rendered on broadcast applications (Fourth Annual 
Report, p. 52). In the fiscal year ending June 30, 1939, formal decisions were 
adopted in more than 200 broadcast cases (most of which were on examiners’ 
reports rendered under the old system) (Fifth Annual Report, p. 43). 

112 See Practice and Procedure before the Federal Communications Commis- 
sion (1939) 4 Fep. Com. Bar Jour. 91, 106. The difficulty is that, in obtaining 
statistics regarding the early stages of an application’s history, recourse must 
be had to a separate set of records. 

148 These figures are substantially increased by the inclusion of a number of 
cases in which action on examiners’ reports was held up because, in one way or 
another, the subject-matter was involved in pending appeals, and other cases 
which were remanded to the examiner for a second hearing, or were held up 
because of other applications or other reasons. When such cases are excluded, 
the averages become much less than above stated, but I have not had time to 
make the detailed search necessary for the calculation. The new procedure has 
not been in force long enough for the chestnuts to take on age and run up 
averages, but there are prospects. 
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Hearings Held Before Examiners 
Prior to November 14, 1938, 
and Proposed Decisions 
Rendered Thereajter 


Maximum Minimum Average 
First date of hearing to proposed 
decision 222 170 191.7 
Proposed decision to final decision. 59 26 34.5 


Hearings Held Before Presiding 
Officers Since November 
14, 1938 


Maximum Minimum — Average 


First date of hearing to proposed 
decision 319 37 146.6 


Proposed decision to final decision. 344 21 57.4 


The striking message given by these figures is that, 
whereas under the old system the major delay occurred 
between the submission of the examiner’s report and the 
final decision, under the new system it occurs between the 
hearing date and the proposed decision. In each instance, 
the period of long delay has been while the proceeding is 
pending in the Law Department, pending preparation 
of the Commission’s final statement under the old system, 
and pending preparation of its proposed decision under 
the new system. The Law Department is not, of course, 
to be held responsible for all of the delay (undoubtedly 
much has been due to the Commission itself), but on the 
other hand it cannot be credited with dispatch nor the 
examiners be charged with lack thereof. 

Where the reporter obtained his comparative figures on 
the proportion of cases in which exceptions are filed and 
oral arguments held, I do not know. In the time at my 
disposal I have not been able to get satisfactory statistics, 
but those at hand only partly bear out the reporter’s con- 
clusions and then only in a way that is probably explain- 
able because of other factors. It must be kept in mind 
that during recent years there has been an increasing 
tendency to file briefs in lieu of oral argument because of 
the extremely limited time (twenty minutes) usually al- 
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lowed by the Commission for oral argument.’* It must 


also be kept in mind that where no adverse parties are in- 
volved and the proposed decision is favorable to the appli- 
cant, there is no occasion for exceptions, oral argument or 
briefs. Finally, the recent tendency has been much more 
frequently to grant applications than formerly. 

What, after all, is proved by these statistics? In my 
opinion, nothing very much further than that the reporter 
did not check his conclusions by actual study of the rec- 
ords. Actually, I know of no reason why the procedure 
under the two systems should not be about equal in expe- 
dition save one: where responsibility for dispatch is 
openly fixed, as it was under the examiner system, the 
job is likely to be accomplished more quickly than where 
it is buried in a large department, divided among several 
attorneys, and subject to the interposition of others. 

Examiners’ reports vs. proposed decisions. We have 
completed the round of the side-shows and enter the main 


tent. Outside a barker intrigues our interest by shouting 
that the feature event is a combat between the old F. C. C. 


115 


procedure and the Morgan cases."° This, we soon learn, 
is balderdash. The chief attraction is, in its surface as- 
pects, a duel between two opposing conceptions of the 


114 A hurried study indicates that out of 370 cases considered arising under 
the old system there were 125 in which there were no exceptions, oral argu- 
ments, or briefs, and of the remaining 245 there were only 11 in which parties 
who had not filed exceptions deemed it necessary to have oral argument (10 
cases) or to file a brief (1 case). In the remaining 234 cases, exceptions were 
filed and in all but 14 of these oral argument was had (186, including 9 in 
which briefs were also filed), or briefs were filed (34). 

Similarly, out of 43 cases proceeding to final decision under the new system, 
8 were clearly uncontested and the remaining 35, while in form all contested, 
include some that were not really so. Exceptions were filed in one of the 8 
uncontested cases, and in 14 out of the 35 contested cases. In the 14 cases in 
which exceptions were filed, oral argument was had im 12 and briefs were filed 
in two. 

The statistics in the Commission’s annual reports do not include any figures 
on the filing of exceptions and only meager figures on oral arguments. The 
1937 (Third Annual) report is the most complete in this respect. It indicates 
that the Broadcast Division entered 239 final orders after hearing and heard 
oral argument in 86 cases (p. 17). The most recent (Fifth Annual) report 
states: “During the year the Commission heard oral argument in more than 
og —- cases, and it adopted formal decisions in more than 200 cases” 

p. , 
115 208 U. S. 468, and 304 U. S. 1 (1939). 
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administrative process. Underneath it is the time-hon- 
ored quarrel between a discretion limited by facts judi- 
cially found and standards uniformly enforced, and a 
discretion that is less limited. 

One theory is that quasi-judicial decisions are made by 
the Federal Communications Commission, an adminis- 
trative tribunal composed of seven members appointed by 
the President by and with the advice and consent of the 
Senate and empowered to act through a quorum of four. 
It is the body of experts, informed by experience and 
capable of exercising continuous supervision over a field 
of regulation calling for specialized knowledge. This 
seems to have been what was intended by Congress."*® 

The other theory, hammering the door for recognition 
in the new procedure, is that the expert tribunal sitting in 
judgment on the records made in formal hearings and 
pronouncing quasi-judicial decisions is the combined total 
of the Commission and its several hundred employees, 
principally its Law Department’ and secondarily its 


116 Under §4 (j) the members of the Commission must meet certain tests of 
disinterestedness not imposed on its employees. Whenever the word “Com- 
mission” is used throughout the Act it obviously means this body of seven men. 
It has power to delegate functions to divisions, individual Commissioners, 
boards of employees, etc., but severe limitations are imposed and the exercise 
of the delegated functions is subject to review by the Commission. It is the 
Commission’s findings which are subject to review on appeal. 


117 The preponderant role ascribed to the Law Department in the monograph 
is little short of breath-taking. Before an application reaches the Commission 
to be granted or designated for hearing, it is the Law Department which makes 
the “study of the need for the services” (p. 17). This is on the basis of in- 
formation received from the Engineering Department. The latter (although 
far better equipped for the purpose than any other department in the Commis- 
sion) “states no opinion concerning the conclusions to be drawn from the facts 
it sets forth in connection with” the “extent to which services of the type pro- 
posed are already available in the area to be served, and an estimate of the 
number of people to be served thereby” (p. 17). As stated by the reporter, 

“The task of making a decision on the whole case is one which is 
peculiarly within the jurisdiction of the Broadcast Division of the Law De- 
partment . . . It is the function of the Law Department, therefore, not 
only to investigate the legal aspect of the application, but also to weigh the 
conclusions of the other Departments. If the Law Department should dis- 
agree with the recommendations of either of the other Departments, an 
attempt is made to obtain mutual accord . . .” (p. 23). 

When an application has been designated for hearing, it is the Law Depart- 
ment which, subject to the Commission’s approval, specifies “the issues to be 
investigated at the hearing” (p. 26). This power, mind you, is the power to 
determine in advance what parties will be permitted to intervene, whether there 
will be one hearing or a succession of hearings, and, indeed, what the issues are 
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technical and accounting staffs. The tendency of this 
theory is to assume that the Commission itself is not ex- 
pert and is helpless in the making of quasi-judicial deci- 
sions without the extra-record assistance of its staff. The 
assumption that the Commission as a whole is not com- 
posed of experts may have some foundation in fact, but it 
was not the intention of Congress. 

The clash of these two theories, when applied to exami- 
ner’s reports and proposed decisions, raises several funda- 
mental issues of administrative law (and of constitutional 
law), none of which can be satisfactorily debated in this 
paper. The more important may be enumerated as fol- 
lows: 


(1) the desirability and the propriety of extra- 
record assistance in the formulation of findings and 
conclusions in a decision; 

(2) the nature of Commission policies; 

(3) the extent, if any, to which the examiners 
were unresponsive to such policies, and the reasons 
therefor; and 

(4) the importance of fixed and open responsi- 
bility for the initial making of findings and formula- 
tion of conclusions. 


In order not to arouse unnecessarily the susceptibilities of 
the enemies of Montesquieu, I shall remain silent (al- 
most) on the prosecutor-judge combination presented 


on which the application will probably be denied, what issues will be held in 
reserve, and whether the Commission is “satisfied” on those issues. 

The Commission “almost invariably accepts the recommendations of the Gen- 
eral Counsel” in the designation of the presiding officer. The additional selec- 
tion of a trial attorney is “in those matters in which the Law Department feels 
it would be more desirable” (p. 44). It is an attorney in the Law Department 
who is designated by the General Counsel to prepare the Commission’s pro- 
posed decision (pp. 57, 58, 61). 

“In the large majority of cases—and especially when the Law Depart- 
ment has accepted the applicant’s proposed findings—the Commission has 
made no changes in the proposed decision prepared by the Law Department” 
(p. 63, footnote 105). 


While the former examiners are castigated unmercifully and serious reflec- 
tions are cast on Commissioners, e¢.g., their alleged susceptibility to external 
pressure, the monograph may be searched in vain for a word of criticism of 
the Law Department. 





802 THE GEORGE WASHINGTON LAW REVIEW 


when the attorney who acts as presiding officer and pre- 
pares the Commission’s proposed decision is none other 
than he who has determined that the application ought to 
be denied anyway and has had it designated for hearing. 

Extra-record assistance. In the interest of brevity, the 
subjects of extra-record contacts between the Commission 
staff and parties,“* extra-record evidence submitted by 
the technical and accounting staffs to the Law Depart- 
ment after hearing,® and extra-record influences de- 
scribed under the heading “Congressional Lobbying,” *”° 
are passed over. Some idea of the extent to which the 
attorney designated to prepare the proposed decision is 
permitted to consult with and obtain information from 
the engineering and accounting staffs outside the record 
and after the hearing has been held has been given in the 
description of the present procedure earlier under this 
heading. The monograph is replete with detailed elab- 
orations of this practice. 


118 According to the reporter, the members of the Commission’s staff “at no 
time commit themselves on any material issue” (p. 17, footnote 51), contacts 
with applicants are “rare,” and “the matter is never discussed with any person 
who is likely to oppose the granting of a license” (p. 18). These assertions 
will bring smiles to the faces of all familiar with practice at the Commission. 

119 Monograph, pp. 58-9, 72. 

a’ ‘For example, 

. For the most part, it is rumored, the members of the Commission 
concern themselves in matters not assigned to them only if they have some 
peculiar personal interest in the case. If the application is for facilities in 
the community from which the Commissioner comes, for example, he may 
decide to look more fully into the matter” (Monograph, p. 63, footnote 104). 

Some Commissioners may feel constrained, after being approached 
by a prominent political personality, to make a more thorough study of the 
matter in question than they otherwise would. Thus, if a proposed decision 
has been assigned to one Commissioner, the effect of the Congressman’s 
efforts may be to cause another Commissioner to make an independent 
examination of the case . . .” (Ibid, PP. 118-19). 

The monograph’s treatment of this subject is disappointing in three respects. 
First, it does not come out squarely and state the facts, one way or the other. 
Secondly, it treats the subject as if Members of Congress are almost the only 
persons guilty of interfering with Commission decisions, whereas, as the re- 
porter must know, the “widely and firmly held belief” extends at least in equal 
measure to others in high governmental offices. Thirdly, the reporter does not 
explain how, if such a situation obtains as he suggests, he can still come to the 
conclusion that the principal safeguard, i.e., notice and public hearing before 
decisions are made adversely affecting the interests of others, should be so 
largely done away with as is accomplished by the new procedure. 

121 For example, after a presiding officer has been designated, 

“|. . He does not hesitate to discuss the case with other members of 
the staff, whether they be attorneys, accountants or engineers, and makes 
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The reporter disapproves this practice so far as it has 
to do with facts and recommends, in substance, that the 
presiding officer’s determination on issues of fact be made 
independently, preserved, and reported.” In view of 
well-settled law, one can only wonder why there should 
be the slightest doubt on this subject. In performing its 
quasi-judicial functions an administrative tribunal such 
as the Federal Communications Commission must con- 
form to the rudimentary pattern of due process of law, 
under requirements that findings of fact and conclusions 
be based on what is developed at the formal hearing and 
contained in the record and that the person 


. who decides shall be bound in good conscience to consider 
the evidence, to be guided by that alone, and to reach his conclu- 
sion uninfluenced by extraneous considerations which in other 
fields might have play in determining purely executive 
action. . . .™ 


Under both the old procedure and the new, representa- 
tives of the Commission’s engineering and accounting 
staffs have testified regularly at the hearings on all mat- 


ters, both of fact and of expert opinion, deemed relevant 


every effort to codperate with the trial attorney, if one has been appointed. 
The contacts with other members of the staff continue throughout the 
course of the hearing and reach their climax in the agg stages lead- 
ing to the preparation of the Commission’s decision” (p. 45). 


122 Monograph, pp. 67-9. The illustrations given by the reporter are not 
happily chosen. They amount to a concession that, with evidence showing an 
applicant has total assets of 50 cows worth $500 a head and no liabilities, the 
presiding officer may be trusted with his arithmetic so far as to calculate that 
the applicant has assets worth $25,000 but that “the conclusions to be drawn 
from that fact” (having to do with whether the applicant has sufficient financial 
ability to establish the proposed station) “are properly made by the Commission 
with the assistance of its whole staff” (p. 67). The evidence nearly always 
shows exactly how much the proposed station will cost to build and to operate. 
If the Commission has not yet progressed far enough with the establishment of 
sub-standards on the matter of financial responsibility to entrust its presiding 
officers to make findings on such evidence, it is time it did so. The examiners 
never had any real difficulty on this score. 

Another instance is the following: 


“. . . It is conceivable that, despite the intensely technical quality of the 
issue, ‘a presiding officer would be competent to determine, on the basis of 
expert testimony, how much interference would be engendered by the grant 
of a license. Whether that interference would be objectionable, however, 
is a matter involving policy considerations of such a fundamental nature 
that the presiding officer’s judgment alone is not likely to be persuasive” 
(p. 68, footnote 108). 


The judgment that is persuasive is the expert opinion of the engineers, testified 
to in the record. 


123 Morgan v. U. S., 298 U. S. 468, 480-1 (1939). 
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by the Commission’s attorney. They have been subject to 
cross-examination by counsel for the parties, and their 
testimony has been open to refutation by expert witnesses 
produced by the parties. What possible justification can 
there be for allowing them to submit different facts or 
expert opinions to the Law Department or the Commis- 
sion? The hearing should be re-opened for any such 
purpose. 

What remains? So far as I can see, only the matter of 
standards or policies to be applied to the facts (including 
those established by expert opinion) shown by the record. 
Can the Law Department, with or without the assistance 
of the other staffs, do this any better than examiners? This 
brings us to the next subject. 

The nature of Commission policies. Over and over 
again the monograph refers vaguely to Commission “pol- 
icies,” “policy determinations,” “policy questions,” “value 


judgments” and the like,’ but leaves us in the dark as 
to what he means by these cosmic phrases. They repre- 


sent, however, the matters which must not be entrusted 
to examiners, and with respect to which the examining 
system exhibited its supposed chief deficiency. 

“Tf you wish to converse with me,” said Voltaire, “de- 
fine your terms.” Definitions are sorely needed at this 
juncture. Disregarding various specific mandates in the 
Communications Act, we note that the standard prescribed 
by Congress for the Commission’s guidance is “public 
interest, convenience or necessity” in the performance 
both of its quasi-legislative or rule-making functions and 
of its quasi-judicial functions. ‘This standard did not 
leap from the brain of Congress, a la Athena, full-pano- 
plied and ready for action. It was not, and is not, a chem- 
ical agent to be applied directly to the raw fact-materials, 
so that any tribunal, no matter how expert, can pronounce 
judgment that this set of facts is gold and that set is dross. 


124 Monograph, pp. 49, 56, 66, 68. 
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It must be resolved and fashioned into sub-standards; this 
is the principal mission of an expert Commission, and 
represents by ali odds the greatest service expected from 
it. Such impressive words as “policies” and “value judg- 
ments,’ when used with reference to the Commission, 
mean sub-standards of “public interest, convenience, or 
necessity.” Otherwise, they are simply a bad verbal habit, 
concealing a negation of law and meaning, in practical 
effect, freedom to reach opposite “value judgments” on 
identical facts, the power to discriminate between individ- 
uals similarly situated, and the open-door to pressure to 
treat radio privileges as a form of political patronage. 

In their purest form, sub-standards (7. e., policies) are 
formally expressed in regulations, 7. e., legislation. With 
a slight admixture of baser metal, they appear as “stand- 
ards of good engineering practice” ** which, while not 
having quite the dignity of regulations, are nevertheless 
in legible print and are meant to be uniformly adhered to 
(although they are not faring well at present). A still 


coarser alloy is buried in the ore of the case-method in 
the form of principles announced or implied in decisions 
rendered by the Commission and published (eventually) 


in printed volumes of reports.’ I do not know of any 


other method open to the Commission under the law for 
the expression of policies with regard to the granting or 
denying of applications, although I am aware that more 
informal media have occasionally been employed, such as 


125 > As stated by the reporter, the “Standards of Good Engineering Practice” is 

a Commission publication which reflects the general principles and 

cial followed by the Commission in reaching its decisions in so far as 

these relate to the engineering basis for the assignment of frequencies to 
broadcast stations” (p. 49). 

If the reporter had examined the document more closely, he would have found 

that it reflects detailed principles and policies, built on an accumulation of tech- 

nical information resulting from years of experience and countless measurements 

and observations. 

126 Five volumes of reports, covering the period from July 11, 1934, to June 
30, 1938, are available. More recent decisions are available only in mimeo- 
graphed form. As is generously stated by the reporter: 

% The Commission does not consider itself bound by the doctrine of 


afore decisis, but some weight is given to its previous decisions . 
pp. 22-3 
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expressions in annual reports, press releases, radio 
speeches of individual Commissioners, and the like. Let 
us assume they are all competent evidence of Commission 
policies. 

The extent to which the examiners were unresponsive 
to Commission policies. With respect to matters on which 
the Commission had announced its policies, whatever 
be the form or medium, the examiner system presented 
no difficulty. With only isolated exceptions their reports 
were consistent with the Commission’s standards, so far 
as it had any or allowed them to be known. This was 
particularly true on the technical issues, such as interfer- 
ence which, for the most part, could easily be determined 
by reference to the Commission’s regulations and the 
Standards of Good Engineering Practice. The reporter’s 
statement that 

. . . in more than half the cases, the Commission found itself 
in the position of having to disagree with its examiner as to the 
grounds for decision, and in many cases was even constrained to 
arrive at a different result. . . .?" 
is about as unfair as can be. During the period from 
July 11, 1934, to September 1, 1938, the examiners were 
upheld in 83.4% o and severed in 16.6% of the cases 
heard by them.’* The fact that the findings of fact and 
the “grounds” were frequently changed or re-arranged in 
the final decision means very little more than that in 
many cases the Law Department staff (which wrote prac- 
tically all the Commission’s final decisions) thought it 
could improve on the literary merits of the examiner’s 


127 Monograph, p. 54. 


128 Broadcasting, Sept. 15, 1938, p. 26. During the period there was a total 
of 939 examiners’ reports, of mere Fo 167 were pending before the Commission 
for action and 14 were in cases that were either dismissed or for some other 
reason required no action. Of the remainder, 628 were sustained, 125 were 
reversed, and 5 were sustained in part. On the whole, the examiners’ reports 
adhered much more closely to the “Standards of Good Engineering Practice” 
than did the Commission’s decisions and, in a number of cases, reports recom- 
mending denial of applications for sound technical reasons were reversed. In 
at least two cases the Court of Appeals has admonished the Commission to pay 
more heed to the reports of its examiners. Courier-Post Pub. Co. v. F. C. C., 
CA F. a3 = J Avr. D. C. 1939) and Heitmeyer v. F. C. C., 95 F. (2d) 91 

Pp. 
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report. For some reason which I have never fathomed, 
ever since early in 1931 the Commission followed the 
practice of re-writing the examiner’s reports before issu- 
ing its final decisions and delegated this task to its Law 
Department. 

This, however, is not the complete story. There was 
complaint against the examiners, and particularly one or 
two of them, because of their reports in one class of cases, 
on assignment-of-license applications. Absolutely no 
question of integrity was involved. 

Until 1936 there had been no great difficulty with these 
cases. Some years before that date, however, an idea had 
begun to take root that, in determining whether public 
interest would be served by the Commission’s consent to 
an assignment of license accompanying a sale of a broad- 
cast station, the Commission should scrutinize the pur- 
chase price and, if the price were substantially greater 
than the value of the physical property comprising the 
station, the application should be denied. By 1936 this 
idea had gained sufficient stature in Congress and even 
within the Commission that it became a real issue to be 
faced by all such applicants. When Mr. McNinch be- 
came chairman he let it be known that he tended to favor 
this view, which gradually became known as the “bare- 
bones” policy. At hearings on such applications Commis- 
sion counsel cross-examined vigorously to bring out the 
facts about the price paid and the value of the property, 
and since long prior to 1936 applicants were required 
(and still are) to fill out elaborate schedules and inven- 
tories that have no possible meaning for any other issue. 

During this period examiners, and one in particular, 
began to turn in reports recommending denial of some of 
these applications because of large disparities between 
price and value of the property. The Commissioners, who 
were divided into three schools of thought (only one of 
which has been consistent over the years), were unwilling 
to face the issue or to make a decision on it. For months 



















808 THE GEORGE WASHINGTON LAW REVIEW 


and months, action on all applications of this character 
was held up while the Commissioners debated. Mean- 
while, there was growing complaint against the delay. 
Finally, on April 13, 1938, the Commission rendered a 
decision approving a transfer for Mrs. Elliott Roosevelt *” 
in a case where the price was substantially larger than the 
value of the physical assets, but the Commission’s state- 
ment was silent as to the principles under which the trans- 
fer was approved. This was followed by other decisions 
of a similar character, although, as everyone knew, some 
of the Commissioners still believed in the bare-bones 
policy. In the spring of 1939 the Commission took a fur- 
ther step and abandoned even its practice of holding hear- 
ings on such applications. They are now granted almost 
as a matter of course and sometimes with breakneck speed. 
But, with few exceptions, the Commission has yet to an- 
nounce what principles or standards guide it in acting on 
such applications.’ 

To me, the examiners who faced this issue squarely and 
reported on it rendered a distinct service. This is regard- 
less of whether the examiners’ conclusions were right or 
wrong as a matter of law (I think they were wrong). The 
defect, to repeat, has not been that the examiners were 
unresponsive to the Commission’s determinations of policy 
but that the Commission had not made any such deter- 
minations and was unable or unwilling to make them or 
was unwilling to adhere to those it had already made. If 
it had not been for the assignment cases there would never 
have been any hue-and-cry against the examiner system. 

The whole story is an eloquent demonstration of the 
value of hearings and the independent judgment of the 
presiding officer toward the gradual moulding of stand- 
ards. If the unsuccessful party before the examiner dif- 


129 Tn the Matter of R. S. Bishop and Mrs. Ruth G. Roosevelt, 5 F. C. C. 301. 

180 See Variety Rapio Directory, Vol. I, p. 293; Vol. II, p. 541; Vol. III, 
p. 934, for a continuous account of the subject during the period 1936 to 1939. 
The exceptions are certain cases decided in 1936 or earlier, and a few cases 
since then, principally the lease cases. 
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fered with the latter’s conclusion, he filed an exception, 
the issue was argued openly before the Commission, and 
it was thrown squarely into the lap of the Commission to 
decide. The chief defect of the old system became ap- 
parent at this point. If the Law Department (which, 
according to the monograph is peculiarly equipped to 
make determinations of policy) was dissatisfied with the 
examiner’s conclusion, it should likewise file exceptions 
and participate in the oral argument before the Commis- 
sion. This, however, it did not do. 

Under the present system, the Law Department can see 
to it that embarrassing issues are not raised by the pro- 
posed decision. While it is engaged in determining legal 
questions, policies, standards and “value judgments” in a 
particular case, the parties and their attorneys are locked 
out. They are given no opportunity to participate in the 
process or to make known to the Commission their an- 
swers to the Law Department’s contentions until after the 
Commission has tentatively committed itself in a “pro- 
posed decision.” Even now the Law Department is not 
permitted or required to participate in the filing of ex- 
ceptions or in oral argument. The importance of this 
clash of ideas in the realm of principles and standards to 
the success of the administrative process does not seem to 
have occurred to the reporter. 

The importance of fixed and open responsibility. Most 
of the observations that belong under this subheading have 
already been made or implied. In view of the ever-pres- 
ent human equation, one intangible value of paramount 
importance is undeniably sacrificed under the new pro- 
cedure. 

Anonymity in the preparation of a decision can never 
be the equivalent of fixed and open responsibility. Under 
the latter, credit and enhanced reputation accrue from 
good work, alike with the Commission, with the parties 
and their attorneys, and with the public. Blame and 
criticism result from bad work. There is an ever-present 
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incentive toward dispatch, accurate and impartial find- 
ings, sound legal reasoning, and ably written reports. 
With anonymity, responsibility is hidden and diffused, 
and the chief incentive is all too likely to be simply to 
please the employer and, in so doing, to let the record play 
a secondary role. 

It is difficult to appraise the guality of decisions pro- 
duced by the new system. Exceedingly elusive intangibles 
are involved. Obviously, most of the “proposed deci- 
sions” have been prepared under instructions as to form 
and scope of contents, or have been rigorously edited and 
even re-written by able hands, or both. In concise brevity 
and literary quality they probably exhibit (in addition to 
similarities in style) improvement over both the examin- 
ers’ reports and the Commission’s final decisions under the 
old system, which were frequently discursive and not suf- 
ficiently pointed up. But something is missing. Instead 
of full treatment of the facts, the new documents lack flesh 
and blood, give the impression that only so much is in- 
cluded as tends to support the result, and have the ring 
of lawyers’ productions framed more with an eye toward 
a possible appeal than with a desire to paint the picture 
given by the hearing. The spirit has largely fled, leaving 
a shell that is more form than substance. 

As we leave the main tent, let us ponder a moment on 
the real significance of the feature attraction. Are we not 
witnessing an irreparable loss in the sacrifice of a vital 
safeguard against arbitrary and capricious decisions? The 
new system invites the determination of the result first. 
The so-called “value judgment” is rendered before the 
responsible officials (7. e., the members of the Commis- 
sion) have read the record or know the contentions of the 
parties. Then, after the “value judgment” is signified, 
skillful lawyers may devise appropriate fact-recitals 
(something that will serve the purpose may be found in 
almost every record, in the present absence of sub-stand- 
ards). It makes little difference whether the anonymous 
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lawyer who prepares the original “proposed decision” has 
done a conscientious job of fact-finding. His draft never 
sees the light of day if the Commission (without reading 
the record) decides on a different “value judgment” than 
that called for by the facts recited. Instead, the matter is 
remanded to the Law Department and either he or some- 
one else is instructed to re-build the structure of facts into 
a different kind of a house. Paradoxically, exactly the 
same secret-staircase process is adopted in section 4 of the 
Logan-Walter Bill. There is no way in which parties can 
protect themselves against such ghost-writers. In my es- 
timation, the real complaint against the examiners was 
that, to their credit, their reports were obstacles to the 
successful functioning of any such process. 

When the skeins are knitted together—the advocacy of 
granting applications without hearing and without state- 
ment of reasons, the praise of drastic limitations on the 
right of persons adversely affected to intrude their presence 
in the halls of administrative adjudication, the apoth- 
eosis of anonymity in “proposed decisions”, and the under- 
lying dogma of administrative infallibility expressed in 
“value judgments”,—I confess an inability to distinguish 
the yarn, other than in degree, from the jargon used by 
German jurists in their rationalization of authoritarian 
jurisprudence. It may be futile to attempt to stem the 
tide, evident in most countries and varying chiefly in 
terminology and degree, but perhaps a little something 
is contributed by minor prophets who bear witness to 
what their eyes actually see. 


VI. DISCIPLINARY PROCEEDINGS AGAINST BROADCAST 
STATIONS 


(Because of space limitations I have found it necessary 
to substitute summaries for full text in my treatment of 
this and the next headings.) 

Under the heading “Revocation of Licenses” the re- 
porter treats proceedings on renewal applications and 

5 
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revocation proceedings. This is logical enough so far as 
disciplinary matters are concerned but it must not be for- 
gotten that renewal proceedings have also been employed 
for other purposes, such as changes in allocation and 
shifts or deletions of stations made in the interest of a fair, 
efficient and equitable distribution of broadcast facilities 
geographically. The reporter overlooks one important 
difference between the test applied to renewal applica- 
tions and the grounds for revocation enumerated in Sec- 
tion 312 (a) in the statute. The latter does not (except, 
perhaps, by very remote implication) make a licensee’s 
failure to conform to the standard of “public interest, con- 
venience or necessity” a ground for taking away his 
license. 

The frank manner in which the monograph portrays 
the methods used by the Commission in exercising censor- 
ship over broadcast programs is a contribution of value. 
So also is disclosure of the important rdle played by the 
Law Department in this process. The mere sending of a 
complaint by the Law Department to the licensee 

. often acts as an effective sanction for securing the discon- 
tinuance of the program. . . .**? 
If this does not suffice, later conferences between the Com- 
mission attorney and the licensee’s counsel “are likely to 
achieve that result.” ** 

The reporter fairly and logically urges that revocation 
proceedings be substituted for renewal proceedings in 
such matters. He points out that 


. . The prosecutor-judge argument . . . if it has any sig- 
nificance whatsoever, is most clearly pertinent to this type of 
proceeding, . . . 


and suggests doubt as to the propriety of allowing the at- 
torney who has recommended that the case be designated 


131 No mention is made, however, of any question as to the Commission’s 
power in this respect, in view of the express prohibition against censorship in 
§ 326. 


132 Monograph, p. 77. 
133 [bid, p. 79. See also further description of the procedure on the same page. 
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for hearing also to act as the presiding officer and to par- 
ticipate in preparing the Commission’s proposed deci- 
sion.’ 

It should be noted that cure of the evil (if it has been 
cured) which obtained prior to and through the fall of 
1938, 1.e., of designating renewal applications for hearing 
because of uninvestigated complaints, is not so much due 
to any change in procedure as to the public furore and 
criticism which broke out against the Commission during 
that year because of its attempts at censorship in the “Be- 
yond the Horizon” and other incidents.’* 


VII. THE COMMISSION’S RULE-MAKING FUNCTIONS 


With respect to this portion of the monograph, I make 
the following observations: 


1. In stating that “there is no statutory requirement that 
a public hearing be held prior to the issuance of rules” 
the reporter has overlooked Section 303 (f) which re- 


quires such a hearing as a prerequisite to the adoption of 
any regulations that would bring about changes in the 
frequency, authorized power, or time of operation of any 
station. 


2. The importance of the Rules Committee*** in the 
evolution and formulation of regulations on the substan- 
tive side is unduly exalted, and the all-important contribu- 
tion of the Engineering Department (extending to most 
of the regulations, which are largely technical in char- 
acter) is submerged. Too little attention is paid to the 
actual process which made these regulations and stand- 
ards possible, namely, the accumulation of a veritable 
storehouse of information resulting from independent 
studies and from the many surveys, measurements, ideas, 
and suggestions resulting from hearings over the years. 

134 Ibid, pp. 82-3. 


185 See Variety Rapio Directory, Vol. III, pp. 939-50. 


136 Created in 1937 and consisting of the general counsel, chairman, chief 
engineer, chief accountant and the Secretary. 
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These regulations and standards have achieved interna- 
tional recognition (and deserve it). 

3. The reporter, in deprecating formal hearings on 
regulations, does not appreciate the purposes they serve 
nor their great value. In my opinion, formal hearings 
(except where required by statute) are not desirable 
where no fundamental issue or controversy is involved 
and where informal conferences of interested parties with 
the Commission and its staff will work better. In impor- 
tant controversial matters, however, such hearings are the 
forum for the airing and determination of disputes be- 
tween groups. ‘They should be heard openly just as 
should disputes between individuals. They have regularly 
been of great educational value, not only to the parties 
but to members of the Commission and its staff, and to the 
industry generally through detailed accounts in the trade 
journals. Some of the hearings, such as that held on 
standard broadcast regulations in June, 1938, have re- 
sulted in the most complete assembly of data on important 
questions to be found anywhere and the entire testimony 
(some 2,200 pages and 400 exhibits) was thought worthy 
of preservation in printed form by the industry. Minor 
defects in the proceedings can be found, of course, but 
they have not been serious. The reporter, however, seems 
to have a horror of “adversary proceedings” as a sort of 
medieval institution.*” 

4. The reporter criticizes the Commission for allowing 
its experts to go on the stand at such hearings, arguing that 


. . Furthermore it serves no practical utility and is incon- 
sistent with the purposes of the hearing: The Commission al- 
ways has available the opinions and specialized knowledge of its 
staff members and has more efficient means of taking advantage 
thereof. . . .7* 


If he had examined the actual records in hearings such 
as that held in June, 1938, and certainly if he had been 
present, I am sure he would not have made such a state- 


137 Monograph, pp. 156-8. 
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ment. The Commission experts contributed immeasurably 
to the success of the hearings, to the confidence which all 
parties had in the integrity of the process, and to the edu- 
cation of all who participated. Why make a secret of the 
opinions and specialized knowledge of the experts? Are 
they not public servants, and did they not acquire their 
information at the expense of the taxpayer? Is there any 
reason why the public should not be advised when the 
Commission goes contrary to the opinions of its experts? 
5. The reporter deprecates the occasional practice of 
making and publishing findings and conclusions as the re- 
sult of such hearings. This practice, he says, resembles 
the practice in “adversary proceedings.” ** Actually, 
what has happened has been that, at the expense of la- 
borious effort on the part of members of the Commission 
and its expert staffs, the valuable information produced 
at such hearings has been assembled, organized, digested, 
published, and preserved for future reference.“* This, 
it seems to me, is laudable and should be encouraged. In 
addition, wherever such a hearing takes on the character 
of an investigation, as most of them do, it is not clear but 
what a report in writing, with conclusions, is required by 
Section 404. In any event, why should the practice of 
making reports in connection with proposed rules or 
changes in rules be any more objectionable than the sim- 
ilar practice of Congressional committees who have con- 
sidered legislation? Need there be any mystery as to the 
facts and reasons which lead an administrative agency to 
promulgate new rules of conduct having the force of law? 
6. The reporter suggests that “the ultimate authority to 
promulgate regulations might well be vested in” the Rules 
Committee.’ In view of the parallel suggestion that the 
188 [bid, p. 161. 


139 [bid, p. 168. 


140 See, for example, the “Report on Proposed Rules Governing Standard 
Broadcast Stations,” Releases 31703, Jan. 18, 1939, and 32825, Apr. 1, 1939, 
comprising some 180 pages of single-spaced mimeographed text and over 300 
pages of appendices. 

141 Monograph, pp. 130-1. 
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important “power to make a final decision to designate a 
broadcast application for hearing” (as distinguished from 
granting it without hearing) should be given either to an 
individual Commissioner or to the Administrative 
Board,” and in view of the preponderant rdéle ascribed 
to the Law Department in the determination of the Com- 
mission’s policies and in the making of its decisions,‘** one 
is tempted to ask the reporter whether he does not really 
favor getting rid of the Commission form of regulation? 
It would be refreshing to find someone who has the cour- 
age to meet this question squarely. 


CONCLUSION 


Students of Federal administrative practice have wel- 
comed the project undertaken by the Attorney General’s 
Committee, realizing that the marshalling of the myriad 
facts under able and disinterested auspices is a helpful 
prerequisite to any correct diagnosis of the evils and 
prescription of enduring remedies. It is with deep dis- 


appointment that I report that the monograph on the 
Federal Communications Commission lacks accuracy and 
objectivity to such a degree that only with the greatest cau- 
tion may use be made of its contents. When it is ob- 
served that the Commission’s present procedure, credited 
with virtues and advantages which it does not have, is, to 
a large extent and with only mild criticisms, made the 
model in terms of which the procedures of other agencies 
are tacitly measured, there is occasion for genuine con- 
cern over the outcome. 

Three causes, it seems to me, have contributed to de- 
ficiencies such as those exhibited by the monograph under 
discussion : 

1. The investigation has been made in the brief space 
of a few months by young men well-equipped on the side 


142 The Administrative Board is another name for the Rules Committee, with 
exactly the same personnel under the chairmanship of the general counsel. 


143 See footnote 117, supra. 
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of scholarship, no doubt, but without experience in the 
highly specialized fields assigned to them, lacking famil- 
larity with the subject-matter and its historical back- 
ground, and taught to distrust the judicial process and all 
that goes with it. All this is unavoidable and forgiveable. 
Such persons should, however, be on their guard lest green 
spectacles be slipped on their noses as they explore the 
Land of Oz. 

2. Unfortunately, the studies are being carried on at a 
time when the issues raised by the Logan-Walter Bill 
have crowded other issues off the stage and have pre- 
scribed a dead-line for completion of the work. The pur- 
pose of the studies is not simply, I hope, or even primar- 
ily, to defeat the bill or to clear the agencies of the par- 
ticular charges made by its sponsors. It should be to hew 
scrupulously to the line of facts, in trust that, when as- 
sembled and analyzed, they will, like filings around a 
magnet, arrange themselves in symmetric patterns. The 
monographs, however, bear evidence of conscious or un- 
conscious briefing against the bill. 

3. Preconceived notions and a priori conclusions have 
been brought to the undertaking. In other words, the 
evils have been diagnosed and the remedies prescribed by 
mail or at least at an early stage in the study of the pa- 
tient’s symptoms. Categorical approval or disapproval 
of particular practices is repeatedly expressed, and 
changes have already been confidently recommended to 
the agencies, in several instances with success. Even more 
significant is the almost complete omission to report facts 
and problems of procedure which might tend to show that 
any fundamental or basic reform deserves consideration. 

To all appearances, the investigation is going forward 
on laissez-faire premises, such as (1) that diversity (mul- 
tiplicity, overlapping, duplication, confusion and all their 
kin) is so clearly a virtue or, at any rate, so clearly not an 
evil, that no time need be wasted on the matter, and 
(2) that all that is needed to cure the ills of Federal ad- 
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ministrative practice is to sew a few patches here and 
there on procedural garments. Perhaps the apostles of 
diversity are right: we must continue to have unlimited 
experimentation in procedure even if it kills us. But I, 
for one, should like to see the facts correctly reported on 
experiences had and results achieved to date before de- 
ciding on such a course. 
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THE SCOPE OF FEDERAL POWER OVER 
ALCOHOLIC BEVERAGES SINCE THE 
TWENTY-FIRST AMENDMENT’ 


JOE ve GANAHL 
Member of the District of Columbia Bar 


ParT I 
Historical Background 


The effect of the Twenty-first Amendment on the state 
power over alcoholic beverages through the removal of 
the constitutional restrictions on such power formerly con- 
tained in the Commerce Clause, the Equal Protection 
Clause and possibly the Due Process Clause has been ex- 
tensively treated by courts and commentators. What 
powers are left in the Federal government to regulate in- 
terstate and foreign commerce in this highly regulated 
commodity has received scant judicial and editorial treat- 
ment. The extent and variety of state and Federal reg- 
ulation on the subject ensures extensive clashes of state 
and Federal legislation and makes desirable a clearer de- 
lineation of the scope and nature of the residuary Federal 
power since the Amendment. 


A brief review of the legislative and judicial history of 
the Federal power prior to the Amendment is necessary 
to an understanding of the problems involved since the 
Amendment. 


Out of the decisions delimiting Federal and state power 
generally has come the well-established /aissez faire doc- 
trine. It may be expressed as follows: 


1. When a subject is within the field of Federal power and 
Congress has remained silent on the particular subject, the states 
may not legislate on that subject if it is national in scope, for it 


1 This paper was prepared in connection with the seminar course in Constitu- 
tional Law in the George Washington University Law School. The views 
herein expressed are the personal views of the author and are in no way in- 
tended to reflect the views of any governmental agency. 


[ 819 ] 
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must be assumed that Congress in its silence intended that the 
subject should be unimpaired by state interference.” 

2. If, however, the subject is within the field of Federal power 
and is purely local in its nature, the state may regulate the sub- 
ject within its borders but such regulations must give way to the 


superior power of Congress when that body decides to exercise 
= 
The first proposition was the basis of the decision in 
Leisy v. Hardin.*. The Court held that the prohibition 
laws of the State of lowa could not operate to prohibit the 
importation and sale of beer in the state by the importer 
in original packages, except with the consent of Congress, 
as such prohibition laws violated the Commerce Clause of 
the CONSTITUTION. The Court said: 

Whenever, . . . a particular power of the general government 
is one which must necessarily be exercised by it, and Congress 
remains silent . . ., the only legitimate conclusion is that the 
general government, intended that power should not be affirma- 
tively exercised, and the action of the states cannot be permitted 


to effect that which would be incompatible with such inten- 
ar. 


While the decision in Leisy v. Hardin was a set-back 
to the growing dry sentiment, the Supreme Court threw 
out a hint to the drys that their end could be accomplished 
if Congress specifically vested in the states power to deal 
with the problem. Congress was quick to take the hint. 
In August, 1890, a few months after the decision in Leisy 
v. Hardin, it passed the Wilson Act® providing that all 


2In Wabash St. L. & R. Ry. v. Illinois, 118 U. S. 557, 7 Sup. Ct. 4, 30 L. ed. 
244 (1886) it was held that even in the absence of Federal legislation on rail- 
road rates, Illinois could not regulate such rates within its borders as such 
regulation would necessarily affect rates in interstate commerce. 

3In Cooley v. Board of Wardens of Philadelphia, 12 How. 299, 13 L. ed. 996 
(U. S. 1851) the Court upheld the validity of a state statute requiring the pay- 
ment of half pilotage fees to the Society for the Relief of Decayed Pilots on the 
grounds that this was a local matter, subject to local treatment and, though it 
involved a regulation of commerce, Congress had not occupied this strictly local 
field. This proposition was also the basis of the decision in Willson v. Backbird 
Creek Marsh Co., 2 Pet. 245, 7 L. ed. 412 (U. S. 1829), in which the Supreme 
Court upheld the power of the State of Delaware to construct a dam across a 
navigable marsh creek in order to eliminate mosquitoes, Congress having passed 
no conflicting statutes on the subject of navigation on creeks of this type. 

4135 U. S. 100, 10 Sup. Ct. 681, 34 L. ed. 128 (1890). 


5 Id. at 109; see Bowman v. Railway Co., 125 U. S. 465, 507, 8 Sup. Ct. 689, 
31 L. ed. 807 (1888). 


626 Stat. 313 (1890), 27 U. S. C. §121 (1934). 
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intoxicating liquors shipped into any state or territory or 
remaining therein for use, sale or storage should upon 
“arrival” therein be subject to the laws of such state or 
territory, and should not be exempt therefrom by reason 
of being introduced in original packages or otherwise. 

It was held in In Re Rahrer’ that the Act did not in- 
volve an unconstitutional delegation of Federal power to 
the states, but that it merely placed intoxicating liquors 
within the jurisdiction of the states sooner than would 
otherwise be the case by removing the bar to the applica- 
bility of the state powers over articles in interstate com- 
merce. 

Eight years later in the case of Rhodes v. Iowa,’ the 
Court impaired the effectiveness of the Wilson Act by 
holding that “arrival” meant completion of the transpor- 
tation within the state and of the delivery to the consignee, 
thereby permitting an extensive evasion of the state pro- 
hibition laws by shipping direct to the consumer. The 


difficulty was remedied in 1913 by the passage of the 
Webb- Kenyon Act, which was entitled “An Act Divesting 
Intoxicating Liquors of Their Interstate Character in 
Certain Cases.”® The language of the Act, stripped of 
its verbiage, reads: 


The shipment or transportation in any manner or by any means 
whatsoever . . . of intoxicating liquors . . . from one state 
. into any other state . . . intended by any person interested 
therein to be . . . in any manner used either in the original - 
package or otherwise in violation of any law of such state. . . 
is hereby prohibited. 


It is clear from the legislative history of the Webb- 
Kenyon Act and of the cases which led to its adoption that 
its sole purpose was to enable the dry states to take juris- 
diction of liquor at their borders. It was held constitu- 
tional in the five to four decision in 1917 in the case of 
Clark Distilling Co. v. Western Maryland Railroad Co.”° 


7140 U. S. 545, 11 Sup. Ct. 865, 35 L. ed. 572 (1891). 

8170 U. S. 412, 18 Sup. Ct. 664, 42 L. ed. 1088 (1898). 

1935) Stat. 699 (1913), 27 U. S. C. $122 (1934); reénacted 49 Stat. 877 
(1935). 
10 242 U. S. 311, 37 Sup. Ct. 180, 71 L. ed. 326 (1917). 
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The Webb-Kenyon Act, merely being an Act to divest 
liquor of its interstate character, had no penalty provi- 
sions. Presumably to remedy this defect the Reed Amend- 
ment™ was passed. Its effect, however, was much more 
drastic as it prohibited the transportation into a state of 
intoxicating liquor even for personal use, despite the fact 
that the state merely prohibited the manufacture and sale 
of intoxicating liquors and specifically permitted the im- 
portation of limited quantities of intoxicating liquor for 
personal consumption. The significance of this Federal 
prohibition, more drastic even than state prohibition, will 
be discussed later. In the case of United States v. Hill” 
the Reed Amendment was held to be constitutional. 

The passage of the Eighteenth Amendment did not af- 
fect the Wilson Act, ‘The Webb-Kenyon Act, or the Reed 
Amendment, except in so far as it made them theoretically 
unnecessary in view of the total prohibitions of the Eight- 
eenth Amendment. 


ParT II 


Effects of the Twenty-first Amendment on State Power 


Shorn of its verbiage the language of the Webb- Kenyon 
Act and of the second clause of the Twenty-first Amend- 
ment are strikingly similar. The clause reads: 

Sec. 2. The transportation or importation into any State, Ter- 
ritory, or possession of the United States for delivery or use 


therein of intoxicating liquors, in violation of the laws thereof, 
is hereby prohibited. 


A comparison of this language with the denuded lan- 
guage of the Act leads to the inescapable conclusion that 
the similarity was not an accident. That conclusion is 
supported by the record of the debates.* There is no in- 


11 39 Stat. 1069 (1917), 27 U. S. C. §123 (1934). 

12 248 U. S. 420, 39 Sup. Ct. 143, 63 L. ed. 337 (1919). 

13 76 Conc. Rec. 4170 (1933). Senator Borah, in opposing a motion of Sen- 
ator Robinson that the second clause be struck from the proposed Twenty-first 
Amendment, said: “Mr. President, it has been said that the Webb-Kenyon Act 
is a sufficient protection to the dry states. The Webb-Kenyon Act was sus- 
tained by the Supreme Court of the United States by a divided Court... . 
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dication in the debates that Congress intended to do any- 
thing more than protect the dry states. Certainly it did 
not intend to place commerce in respect to liquor back 
where it was before the CONSTITUTION, enabling the states: 
to set up tariff walls, to discriminate against the products 
of one state in favor of those of another, or to render nuga- 
tory the Equal Protection Clause of the Fourteenth 
Amendment, and the Due Process Clause. 

It is certain also that these consequences never entered 
the minds of the voters. The great majority of them were 
voting for repeal and repeal only, and those who gave any 
consideration at all to the second clause certainly thought 
they were doing no more than allowing states which 
wished to remain dry to do so effectively. ‘They were 
rudely awakened by the following case sequence: State 
Board of Equalization v. Young’s Market Co.*; Ma- 
honey v. Joseph Triner Corporation’®; the Missouri 
cases,"° and The Indianapolis Brewing Company v. The 
Liquor Control Commission." 

The State Board of Equalization v. Young’s Market 
Company was the first case to reach the Supreme Court 
in which an interpretation of the Amendment was in- 
volved. The case dealt with the validity of a $500.00 
license fee to engage in the business of importing beers 
from other states into the State of California. The 
Young’s Market Company was engaged in selling beer 
in California imported from Missouri and Wisconsin. 
They claimed that the requirements as to the $500.00 im- 
porter’s license violated the Commerce Clause by discrim- 


Therefore, Mr. President, we are turning the dry states over for protection to a 
law which is still of doubtful constitutionality and which, as it was upheld by 
a divided Court, might very well be held unconstitutional upon a re-presentation 
of it. Secondly, we are asking the dry states to rely upon the Congress of the 
United States to maintain indefinitely the Webb-Kenyon law.” 

14 299 U. S. 59, 57 Sup. Ct. 77, 81 L. ed. 38 (1936). 

15 304 U. S. 401, 58 Sup. Ct. 952, 82 L. ed. 1424 (1938). 

16 305 U. S. 395, 59 Sup. Ct. 256, 83 L. ed. (adv. op.) 239 (1939). The plain- 
tiffs were Joseph S. Finch & Co.; Ben Burke, Inc.; Joseph H. Seagram and 
Sons, Inc.; Hinrichs Distilled Products, and Arrow Distilleries, Inc., all 
against McKittrick. 

17 305 U. S. 391, 59 Sup. Ct. 254, 83 L. ed. (adv. op.) 236 (1939). 
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inating against wholesalers of imported beer. The Court 
stated that prior to the Twenty-first Amendment the Cali- 
fornia statute would obviously have been unconstitutional 
because it would have burdened interstate commerce. The 
Court held, however, that: 

The words used are apt (used as synonymous with “appro- 
priate”) to confer upon the state the power to forbid all impor- 
tations which do not comply with the conditions which it pre- 
scribes.** 

The plaintiff's contention on the two points, that the 
Amendment applied only to the laws of dry states and 
that the states could pass laws burdening commerce only 
if they related to the public health, safety, or morals, was 
based on the historical background of the Amendment. 
The Court met these propositions as follows: 


The plaintiffs argue that limitation of the broad language of 
the Twenty-first Amendment is sanctioned by its history ; and by 
the decisions of this court on the Wilson Act, the Webb-Kenyon 
Act and the Reed Amendment. As we think the language of the 
Amendment is clear, we do not discuss these matters.’® 

The plaintiff contended that to sustain the validity of 
the statute would involve a decision that the states in re- 
spect to liquor had been freed from restrictions upon the 
police power to be found in other provisions of the CON- 
STITUTION. The Court said: “The question for decision 
requires no such generalization.” 

The phrase, ‘““The question for decision requires no such 
generalization,’ was generally interpreted to mean that 
the principle of the decision would be strictly limited and 
that the Court would not give to the states unbridled 
powers interfering unduly with the traditional freedom 
of commerce across state lines. The predictions were not 
to be fulfilled. 


18 State Board of Equalization v. Young’s Market Co., supra note 14, at 62. 
The Court continued: “The plaintiffs ask us to limit this broad command. They 
request us to construe the Amendment as saying, in effect: The state may pro- 
hibit the importation of intoxicating liquors provided it prohibits the manufac- 
ture and sale within its boarders; but if it permits such manufacture and sale, 
it must let imported liquors compete with domestic on equal terms. To say that, 


would involve not a construction of the Amendment, but a rewriting of it.” 
19 Td. at 63. 
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A claim by the plaintiff that the state statute was void 
under the Equal Protection Clause was disposed of by the 
statement, “A classification recognized by the Twenty- 
first Amendment cannot be deemed forbidden by the 
Fourteenth,” and by the statement that as the brewer of 
domestic articles was required to pay a fee of $750.00 a 
year, there was in fact no discrimination. 

Obviously one of the main “restrictions upon the police 
power to be found in other provisions of the CONSTITU- 
TION” is the Equal Protection Clause. It might be argued 
that the Court’s comments in regard to the Equal Protec- 
tion Clause in the Young’s Market Company case were 
obiter dicta since the Court found no discrimination in 
view of the fact that the brewers were taxed at an even 
higher rate than importers. 

If there were any doubt that the Equal Protection 
Clause was no longer available as a check on police power 
it was removed by the decision in Mahoney v. The Joseph 
Triner Corporation. This case involved the validity of a 
Minnesota statute forbidding the importation of certain 
distilled spirits unless the brands were registered in the 
United States Patent Office, while admitting the identical 
liquors if they were so registered. The main contention 
of the Joseph Triner Corporation was that the statute 
violated the Equal Protection Clause. The Court held 
that since the adoption of the Tweny-first Amendment, the 
Equal Protection Clause is not applicable to imported 
intoxicating liquor, and that the Young’s Market Com- 
pany case settled the proposition that discrimination 
against imported liquor is permissible although it is not 
an incident of reasonable regulation of the liquor traffic. 

Despite the foreboding language of this decision, four 
distillers and an importer,” whose products were denied 
admittance to the State of Missouri because of a State 
statute forbidding importation of liquors from states hav- 


20 Supra note 16. 
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ing discriminatory legislation, thought that the Triner 
case might be explained away on the grounds that the 
Minnesota State statute there involved “might, for all that 
was disclosed on the record and in the history to the con- 
trary, conceivably have been one in aid of policing the 
liquor traffic.” * 

The Missouri statute, which prevented them from en- 
joying the 150-year-old tradition of freedom of commerce 
across state lines, in no way could be said to relate to a 
police power. The statute was clearly “an economic 
weapon of retaliation.” 

In an elaborate brief in which Noel T. Dowling, Pro- 
fessor of Constitutional Law at Columbia, participated, 
the plaintiffs, who sought to restrain the enforcement of 
the Missouri statute, contended that the State of Missouri, 
which recognized alcoholic beverages as articles of lawful 
consumption in commerce, could not exclude from its 
borders such articles manufactured in certain states for 
the sole reason that those states discriminated against beer 
manufactured in Missouri, while admitting such articles 
produced in other states. The plaintiffs sought to show 
that the statute would have involved a clear violation of 
the Commerce Clause prior to the Twenty-first Amend- 
ment. They traced the history of the cases leading up to 
it, showing that the consequence of the language of the 
second clause was an accident and was never contemplated 
by Congress or the voters or by anyone else prior to the 
Young’s Market decision. They argued that in the light 
of that decision the Amendment could only be regarded 
as furthering the state prohibitory policies, and could not, 
in any way, support “an economic weapon of retaliation” 
not remotely connected with the police powers of the state. 

The answer was a brief decision on January 3, 1939, re- 
jecting the contention that the Act was unconstitutional 


21 Brief of appellants, supra note 16, at 14. 
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because it did not relate to the health, safety, or morality, 
or the promotion of social welfare. The Court said: 

. since the Amendment the right of the state to prohibit or 
regulate the importation of intoxicating liquor is not limited by 
the commerce clause.*” 

As if to emphasize its views and apparently to close the 
door to a limitation of the state power, the Supreme Court 
on the same day handed down its decision in the case of 
the Indianapolis Brewing Company v. The Liquor Con- 
trol Commission of the State of Michigan. 

The Michigan Liquor Control Act prohibited Mich- 
igan beer dealers from selling any beer manufactured in 
a state which discriminated against Michigan. Indiana, 
in which the Indianapolis Brewing Company was located, 
was such a discriminating state. It brought suit to enjoin 
enforcement of the Michigan statute. The argument was 
that the Michigan law should be held void as a violation 
of the Commerce Clause, the Due Process Clause, and the 
Equal Protection Clause. The plaintiff said that the law 
was retaliatory and argued that the Amendment should 
not be construed to allow Michigan to punish Indiana for 
doing what she was allowed to do under the Young’s 
Market Company doctrine, t.e., levy an occupational tax 
and impose strict regulations on importers. The Court’s 
language was decisive: 


Whether the Michigan law should not more properly be de- 
scribed as a protective measure, we have no occasion to consider. 
For whatever its character, the law is valid.?* 


It is clear that this series of cases, progressively broad 
in their definition of the power conferred upon the states 
by the Twenty-first Amendment, has effectively disposed 
of the prediction that the Young’s Market case would be 
strictly limited. 

There appears to be little doubt but that important con- 
stitutional restrictions on the state powers have been re- 


22 Missouri cases, supra note 16, at 398. 


— Brewing Co. v. Liquor Control Commission, supra note 17, 
at : 


6 





828 THE GEORGE WASHINGTON LAW REVIEW 


moved. The Young’s Market Company case removed the 
check on state powers formely contained in the Commerce 
Clause and by way of dictum the restrictions of the Equal 
Protection Clause. The Triner case made that dictum 
law, for equal protection was the sole basis of the decision. 
The decision in the Missouri cases gave added force to 
the conclusion that the Commerce Clause was no longer 
a check on state power for the legislation thereby validated 
was clearly “an economic weapon of retaliation.” The 
decision in the Indianapolis Brewing Company case rfe- 
stated the previous conclusions as to the Commerce Clause 
and the Equal Protection Clause and hinted that the Due 
Process Clause also may no longer be used as a check on 
state power. 


The stage is set for a patchwork of legislation with states 
creating economic barriers by discriminatory legislation 
in no way designed to protect the “public health, safety, 
or morals” of the state. The picture insofar as alcoholic 
beverages is concerned is reminiscent of the “oppressed 
and degraded state of commerce,” *™* which was largely 
responsible for the adoption of the CONSTITUTION. 


Part III 
The Residuary Powers of the Sovereign 


Reflection on the extent of the generous grant of power 
to the states through the operation of the Twenty-first 
Amendment on the former constitutional restrictions 
prompts an inquiry as to what Federal power over com- 
merce in liquor remains. The inquiry is made inviting 
by the fact that the Supreme Court said in New York 
Central Railroad v. Hudson County, that exertion of Fed- 
eral power in a proper field leaves nothing upon which 
the lesser power of the states may operate.” 


24 Brown v. Maryland, 12 Wheat. 419, 445, 6 L. ed. 678 (U. S. 1827). 


25227 U. S. 248, 33 Sup. Ct. 269, 57 L. ed. 499 (1913). The Court held 
invalid a county ordinance fixing rates for commuting foot passengers on an 
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A. Power over Federal Territory. 


The first case to reach the Supreme Court, dealing with 
residuary Federal power over commerce is the case of 
Collins v. The Yosemite Park and Curry Company.” 
The company, which was engaged in the sale of alcoholic 
beverages in the Yosemite National Park, was instructed 
by the Secretary of the Interior not to secure a license 
from the State of California. The National Park terri- 
tory had been receded by the State to the Federal govern- 
ment. The State, however, reserved the power to tax in 
the area. It was contended by the State that the Twenty- 
first Amendment gave the State the right to regulate the 
importation of intoxicating liquors, basing its contention 
on the Young’s Market Company case. The Supreme 
Court agreed with the three judge court that “the Amend- 
ment may have increased ‘the State’s power to deal with 
the problem . . . it did not increase its jurisdiction.’ ” 
The Supreme Court held that the State of California had 
the power to tax alcoholic beverages in the National Park 
but it did not have the power to require licenses as the 
license requirements related to regulation and not to tax- 
ation. The Court said: “Except as to this reserved juris- 
diction,” (taxes), “California ‘put that area beyond the 
field of operation of her laws.’ ” 

The case stands for the narrow proposition that the Fed- 
eral power of regulating intoxicating beverages in Fed- 
eral territory is not affected by the Amendment.” 

A more difficult and far-reaching problem is presented 
in determining the scope of the residuary Federal power 
over interstate and foreign commerce. 


interstate ferry, operated by a railroad, because the Federal government had 
control over the rates charged by the railroad, including ferries operated for 
its passengers. At 264 the Court said: “The conception of the operation at 
_one and the same time of both the power of Congress and the power of the 
states over a matter of interstate commerce is inconceivable, since the exertion 
of the greater power necessarily takes possession of the field, and leaves nothing 
upon which the lesser power may operate.” 

26 304 U. S. 518, 58 Sup. Ct. 1009, 82 L. ed. 1502 (1938). 

27 Jd. at 538 the Court said: “Where exclusive jurisdiction is in the United 
States, without power in the state to regulate alcoholic beverages, the Twenty- 
first Amendment is not applicable.” 
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B. The Nature of Federal Police Power. 


It is established that much salutary legislation (in the 
nature of Federal police power) can be hung on the three 
principal constitutional “pegs”: The power to regulate 
commerce, the power to tax, and the power to establish 
and run the postal system.” 

These three “pegs” and a fourth, the power to enforce 
the Twenty-first Amendment, form the constitutional basis 
of the Federal Alcohol Administration Act.” 

The United States v. Hill is a striking example of the 
extent of the development of the Federal police power 
found in the field of liquor legislation prior to the Eight- 
eenth Amendment. The Reed Amendment made it a Fed- 
eral offense to “order, purchase or cause intoxicating 
liquors to be transported in interstate commerce, except 
for scientific, sacramental, medicinal, and mechanical pur- 
poses” into any state prohibiting merely the manufacture 
or sale therein of intoxicating liquors for beverage pur- 
poses. The laws of West Virginia permitted the impor- 
tation of a quart for personal use. Hill was charged under 
the Federal statute with bringing in a quart of liquor from 
Kentucky into West Virginia for personal use. His act, 
which was specifically authorized by state law, constituted 
a violation of the Federal statute and subjected Hill to 
the prescribed penalties.” 

The trend of the decisions has been to broaden rather 
than to narrow the scope of the national police power gen- 
erally. It can be assumed, therefore, that there is ample 
room for Federal regulation of interstate and foreign com- 


28 Cushman, The National Police Power (1919), 3 Minn. L. Rev. 289. 


2949 Stat. 977 (1935), 27 U. S. C. Supp. I, §§ 201-211 (1935), as amended 
49 Stat. 1965 (1936), 27 U. S. C. Supp. II, §§ 202-212 (1936). The Act was 
passed “To further protect the revenue derived from distilled spirits, wine, and 
malt beverages, to regulate interstate and foreign commerce and enforce the 
postal laws with respect thereto, to enforce the Twenty-first Amendment, and 
for other purposes.” 

30 Supra note 12, at 428 Justice McReynolds wrote a vigorous dissent. He 
said: “The Reed Amendment as now construed is a congressional fiat imposing 
more complete prohibition wherever the state has assumed to prevent manu- 
facture or sale of intoxicants.” 
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merce in alcoholic beverages through statutes such as the 
Federal Alcohol Administration Act unless the pegs upon 
which the Federal police power has been suspended have 
been removed by the incidence of the ‘Twenty-first 
Amendment. 


C. Power over Foreign Commerce. 


The phrase “interstate and foreign commerce” has be- 
come so intimately associated with the conception of Fed- 
eral jurisdiction that one is apt to think of it as a single 
constitutional peg.” It is dangerous to treat interstate com- 
merce and foreign commerce together when considering 
the effects of the Twenty-first Amendment. Significant 
differences are revealed in cases prior to the Amendment. 

The absolute nature of the Federal power over foreign 
commerce was the basis of the decision in Buttfield v. 
Stranahan™ involving the validity of Federal regulations 
governing the importation of tea. The plaintiff con- 
tended that, however extensive the Federal power over 
foreign commerce, the laws which it makes to carry into 
execution those powers must be necessary and proper. The 
Court held for the government, stating: 


Whatever difference of opinion, if any, may have existed or 
does exist concerning the limitations of the power, resulting from 
other provisions of the CoNsTITUTION, so far as interstate com- 
merce is concerned, it is not to be doubted that from the begin- 
ning Congress has exercised a plenary power in respect to the 
exclusion of merchandise brought from foreign countries; . . .** 


Another striking illustration of the extent to which this 
“complete” power over foreign commerce extends is the 
case of the Board of Trustees of the University of Illinois 
v. United States.** The Court upheld the imposition of a 
tariff on scientific equipment imported by the State of 
Illinois for use at its university, rejecting the contention 

31] Kent’s CoMMENTARIES, Lect. XIX, p. 405 (1826); II Story ON THE 


ConstiITuTION, c. XXVII, § 1290, p. 171 (1858), both citing U. S. v. Brigg 
William, 2 Hall 255 (Mass. Dis. Ct. 1808). 


82192 U. S. 470, 24 Sup. Ct. 349, 48 L. ed. 525 (1904). 
33 Td. at 492. 
84289 U. S. 48, 53 Sup. Ct. 509, 77 L. ed. 1025 (1933). 
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that this tariff was in effect a tax upon the State. The 
Court said: 


The words of the ConstituTION “comprehend” every species 
of commercial intercourse between the United States and foreign 
nations. No sort of trade can be carried on between this coun- 
try and any other, to which this power does not extend. Gibbons 
v. Ogden, 9 Wheat. 1, 193, 6 L. ed. 23. It is an essential attribute 
of the power that it is exclusive and plenary. As an exclusive 
power, its exercise may not be limited, qualified, or impeded to 
any extent by state action. . . . The principle of duality in our 
system of government does not touch the authority of the Con- 
gress in regulation of foreign commerce.*® 


In the case of U. S. v. Curtiss-Wright Export Corp.** 
there was in question the constitutionality of a Joint Reso- 
lution of Congress authorizing the President to prohibit 
the sale of arms and munitions of war to countries engaged 
in armed conflict in the Chaco, if he found that such ac- 
tion “may contribute to the establishment of peace be- 
tween those countries.” 

The constitutionality of the statute was attacked on the 
grounds that it involved an unlawful delegation of legis- 
lative power to the Executive. The Court assumed for 
the purposes of argument, but did not decide, that if the 
delegation related solely to the internal affairs of the na- 
tion it might be unconstitutional. The Court found that 
as the delegation related to foreign affairs and as the 
President was the sole representative of the nation in its 
foreign relations, broad powers had been vested in him. 
The Court showed that these powers did not rest exclu- 
sively on specific grants in the CONSTITUTION, but that 
they were inherent in the existence of the nation as a sov- 
ereign and that they had been derived prior to the Con- 
STITUTION from the Crown.” 

85 Id. at 56, 57. 


36 299 U. S. 304, 57 Sup. Ct. 216, 81 L. ed. 255 (1936). 


37 Jd. at 315, 316, the Court said: “The two classes of powers” (Federal and 
state) “are different, both in respect of their origin and their nature. The 
broad statement that the Federal government can exercise no powers except 
those specifically enumerated in the ConstiTuTION, and such implied powers as 
are necessary and proper to carry into effect the enumerated powers, is cate- 
gorically true only in respect our internal affairs. In that field, the primary 
purpose of the CoNsTITUTION was to carve from the general mass of legislative 
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Certainly power over foreign commerce is one of the 
powers of external sovereignty. The fact that it is among 
the Federal powers enumerated in the written CONSTITU- 
TION does not remove it from the broader, more solid 
foundation underlying the sovereign power. Its heritage, 
more ancient than the power over interstate commerce 
which arose only by virtue of the written document, may 
prove to be the basis for an important distinction when 
considering the effects of the Twenty-first Amendment. 

It is probable that Congress gave no thought to the dis- 
tinction between power over foreign commerce and power 
over interstate commerce when the Twenty-first Amend- 
ment was drafted. But for that matter it has been shown 
that Congress did not realize that the language adopted 
would mean what the Supreme Court said it does. The 
sole purpose, as revealed by the record, was to enable 
those states which wished to do so to remain dry. 

The phrase used in the Amendment was “the transpor- 
tation or importation into a state.” The language of the 
Webb-Kenyon Act was “the shipment or transportation.” 
The drafters of the Amendment may have used “‘transpor- 
tation” to cover shipments from other states and “‘importa- 
tion” to cover shipments from abroad. No such distinc- 
tion, however, in the meaning of the word “importation” 
was made by the Supreme Court in the Young’s Market 
case. It applied the word “importation” to importation 
from another state. 

It is possible that Congress used the word “transporta- 
tion” to give the Federal government jurisdiction over the 
person actually carrying the liquor across state lines and 
the word “importation” to give the government jurisdic- 
powers then possessed by the states such portions as it was thought desirable 
to vest in the Federal government, leaving those not included in the enumera- 
tion still in the states. Carter v. Carter Coal Co., 298 U. S. 238, 294, 56 Sup. 
Ct. 855, 865, 80 L. ed. 1160 (1936). That this doctrine applies only to powers 
which the states had is self-evident. And since the states severally never pos- 
sessed international powers, such powers could not have been carved from the 


mass of state powers but obviously were transmitted to the United States from 
some other source.” 


388 Supra note 13, 
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tion over the person who imported it from one state to 
another. The use of both words would be necessary in 
order to enable the Federal government to deal effectively 
with persons engaged in smuggling from a wet state into 
a dry state. 

Though the intentions of the drafters of the Amendment 
remain in doubt and the meaning of the word “importa- 
tion” as used in the Amendment has not been clarified by 
the Court, it is unreasonable to suppose that the Amend- 
ment involved a surrender to the states of any of the Fed- 
eral government’s sovereign powers over foreign com- 
merce, similar to the surrender of the Federal power over 
interstate commerce in intoxicating liquor, already ad- 
judicated. It might be pertinent even to question whether 
a nation can surrender any of its strictly sovereign powers 
to one of its political subdivisions, by constitutional 
amendment or otherwise. Certainly to make state power 
prevail over sovereign power when they come in conflict 
would be to effect such a surrender. 


(To be continued.) 
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EDITORIAL NOTES 


Economic INJuRY THEORY OF APPEALABLE INTEREST 
UNDER THE COMMUNICATIONS ACT 


The right of an existing licensee of a radio broadcast station to 
participate in proceedings before the Federal Communications Com- 
mission and to appeal to the Court of Appeals for the District of 
Columbia from final orders of the Commission in cases involving ap- 
plications for new or additional radio facilities by potential licensees 
or competing stations has been the subject of lively controversy dur- 
ing the past year. An interesting development occurred in connection 
with the Commission’s grant of the application of the Northside 
Broadcasting Corporation, licensee of Station WGRC, at New AI- 
bany, Indiana, to increase its hours from daytime only to unlimited 
time on the frequency 1370 kilocycles.1 Several months prior to the 
action of the Commission on this application, the Kentucky Broad- 
casting Corporation of Louisville, Kentucky, had been granted a con- 
struction permit to establish a new radio broadcast station in Louis- 
ville.2 Northside claiming that the grant of the construction permit 
of the new Kentucky station would result in an impairment of its 
ability to operate its existing Indiana station in the public interest, 
appealed to the Court of Appeals* under section 402 (b) (2) of the 
Communications Act of 1934* seeking to have the court set aside the 
Commission’s order. The Commission’s grant of additional facilities 
to Northside was made while this appeal was pending and Kentucky 
filed a petition for rehearing with the Commission claiming that the 
grant of the Northside application for unlimited time on a new fre- 
quency would “destroy the ability of Kentucky Broadcasting Cor- 
poration to render proper service in the public interest.”° This 


1 Northside Broadcasting Corporation, F.C. C. File B4-ML-858, October 10, 
1939. For convenience this applicant will be referred to as “Northside.” 

2 Kentucky Broadcasting Corporation, F.C. C. File (Docket) No. 4649, Feb- 
ruary 6, 1939. For convenience this applicant will be referred to as “Kentucky.” 

3 Northside Broadcasting Corporation v. F.C.C., App. D. C. No. 7413. 

#“An appeal may be taken, in the manner hereinafter provided, from decisions 
of the Commission to the Court of Appeals of the District of Columbia in any 
of the following cases . . . (2) By any other person aggrieved or whose in- 
terests are adversely affected by any decision of the Commission granting or 
refusing any such application.” 48 Stat. 1093 (1937); 47 U. S. C. Supp. IV, 
§ 402 (b) (2) (1938). 

5 Kentucky Broadcasting Corporation further alleged that the operation of 
WGRC on its new schedule “would result in such severe loss of operating rev- 
enue to petitioner’s proposed station as to impair the service which it could 
render.” Northside Broadcasting Corporation, supra note 1, petition for re- 
hearing of Kentucky Broadcasting Corporation, filed October 30, 1939. 


[ 836 ] 
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allegation of destruction as contrasted with “impairment’”’ of a li- 
censee’s ability to operate its station would seem to have been occa- 
sioned by recent decisions of the Court of Appeals on the so-called 
“economic injury” theory of appealable interest under the Communi- 
cations Act.® 


Consistent with its recent policy of disregarding protests of exist- 
ing stations based upon alleged prospective damage which might re- 
sult from additional competition, the Commission denied Kentucky’s 
petition for rehearing on the ground that proof of the allegations in 
the petition would not constitute a proper basis for a denial of the 
Northside application.* The Commission then in a separate proceed- 
ing issued an order directed against Kentucky to show cause why 
the construction permit theretofore authorized to be issued to it should 
not be recalled on the ground that Kentucky according to its own 
voluntary admission would be unable financially to operate its station 
in view of the Commission’s grant of the application of Northside.* 
A return to this order alleged that the allegations in the Kentucky 
petition for rehearing of the Northside grant were intended not so 
much to describe the petitioner’s financial qualifications as to tender 
the issue of economic competition between the two stations, which 
was the same issue as that raised previously by Northside when it 
appealed to the Court of Appeals from a grant of the construction 
permit to Kentucky.® The proceedings on the order to show cause 
are still pending before the Commission. 


In the Northside appeal from the grant of the construction permit 
to Kentucky, the Commission filed a motion to dismiss on the ground 
that Northside, as one claiming prospective damage from competi- 
tion, has no standing to invoke the jurisdiction of the court to inquire 
into the validity of the action of the Commission making such com- 
petition possible. The question thus raised is the issue involved in 
the famous Sanders Brothers’® case now pending in the Supreme 


6 See Sanders Brothers Radio Station v. F.C.C., 106 F. (2d) 321 (App. 
D. C. 1939) cert. granted December 11, 1939. 

7 “Since the petitioner’s station is not yet constructed, much less operating, 
and petitioner is not a licensee under the Act, and is not engaged in the opera- 
tion of a broadcast station, it is difficult to see how proof of the allegations . 
could constitute proper grounds for a denial of Northside’s application. At 
most such allegations cast serious doubt upon petitioner’s financial qualifications 
to construct and operate its proposed station.” Northside Broadcasting Cor- 
poration, supra note 1, opinion on rehearing of Kentucky Broadcasting Cor- 
poration, November 20, 1939. 

8 Kentucky Broadcasting Corporation, supra note 2, order to show cause, 
November 20, 1939. Under § 319 (a) of the Act an applicant for a station 
license must show financial ability to construct and operate the proposed station. 

%JId. Response to order to show cause, December 7, 1939. 

10 Supra note 6. 
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Court of the United States on certiorari to the Court of Appeals. In 
the Sanders Brothers case the Commission granted an application 
filed by Telegraph Herald Company of Dubuque, Iowa, to construct 
a new radio broadcast station in Dubuque. As part of the same pro- 
ceedings which were consolidated for purpose of hearing, the Com- 
mission granted an application of Sanders Brothers to move its exist- 
ing station, WKBB, across the Mississippi River from East Dubuque, 
Illinois, to Dubuque, Iowa. After the Commission granted both ap- 
plications, Sanders Brothers appealed to the Court of Appeals from 
the order granting the Telegraph Herald application, claiming that 
the effect of such grant would be to destroy the ability of Sanders 
Brothers to render programs of high type and in the public interest 
because of the increased competition for business. The appeal was 
based “on the action of the Commission in failing to find that the 
operation of the station by the Telegraph Herald will result in a 
financial and economic injury to Sanders Brothers; will result in a 
large loss of operating revenue to appellant; will further increase its 
net losses; will impair the service rendered by appellant to its listen- 
ing audience; and will destroy the ability of the appellant to render 
programs of high type and in the public interest.” The Court held 
that the tender of the issue of economic injury by the existing station 
through the establishment of an additional station presented a proper 
appealable interest and after reviewing the Commission’s decision 
on the Telegraph Herald application, remanded the case to the Com- 
mission to make findings on the question of the economic effect of 
the operation of the new station upon the appellant’s station. In the 
Commission’s original brief, the question of the standing of the ap- 
pellant, Sanders Brothers, to invoke the jurisdiction of the court was 
not raised.11_ Neither did the Commission raise the question of the 
necessity of making any findings of fact in its decision granting the 
application of Telegraph Herald for a construction permit for a new 
station. Within the 15-day period allowed for petitions for rehear- 
ing of the court’s decision, the Commission filed a motion for recon- 
sideration in which these two new points were extensively briefed. 
The two fundamental questions involved in the case were (1) did 
the appellant have standing to take the appeal, and (2) if the appel- 
lant has such standing, was the Commission’s order complained of 
invalid because no findings were made as to economic effect on ap- 


11 The position of the Commission in its first brief was that conceding arguendo 
that financial loss as a result of competition from a broadcast station authorized 
by the Commission would constitute a ground for appeal under § 402 (b) (2), 
appellant failed to prove the alleged economic injury, 
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pellant from operation of the Telegraph Herald station. In its peti- 
tion for rehearing the Commission urged: 
1. Economic damage resulting from competition even though 


substantial, does not confer the right of appeal because such dam- 
age is damnum absque injuria. 


2. That the Commission is not required to make findings of 
fact when it grants an application for a station license. 


The Commission advanced for the first time the contention that a 
licensee of a radio broadcast station has no right to be free from dam- 
age which might result from economic competition from another radio 
broadcast station whether or not such station is operating under a 
valid license from the Commission. It was contended that since the 
Commission’s decision on the Telegraph Herald application, even if 
invalid, could not be questioned in a court of law by Sanders Broth- 
ers, the appeal should have been dismissed on jurisdictional grounds 
because Sanders Brothers had no appealable interest under the rule 
of damnum absque injuria. The petition for rehearing also alleged 
that, even assuming a standing to appeal, the Commission’s action 
was not invalid because of its failure to make findings of fact in its 
decision on the Telegraph Herald application. The Commission’s 
argument on the findings point was to the effect that under the stat- 
ute no findings are necessary in cases where the Commission grants 
an application, the only necessity for making findings is that which 
is implied from the duty to hold a hearing before denying an applica- 
tion.'* The court dismissed the Commission’s petition for rehearing 
without opinion on August 2, 1939.1* 


In nine cases,'* subsequently taken to the Court of Appeals from 
decisions of the Commission granting applications for new facilities 
based upon the ground of adverse economic effect to an existing li- 
censee, the Commission has vigorously advocated that appellants were 
not persons “aggrieved” or whose “interests” were adversely affected 
within the meaning of the appellate provision of the statute. Dur- 
ing the past six months the court has decided a number of these ap- 
peals, dismissing some, but in no case has the Commission’s motion 


12 See § 309 (a) of the Act. 
18 See supra note 6. 


14 Tri-State Broadcasting Co., Inc., v. F.C.C., D. C. No. 7192; The 
Yankee Network, Inc., v. F.C. dl 107 F. (2d) Ae a D. C. 1939); Mas- 
sachusetts Broadcasting Corporation v. F.C.C., 67 Wash. L. Rep. 1216 (App. 
D. C. 1939); WOKO, Inc., v. F.C.C., App. D. C. No. 7312; Adirondack 
Broadcasting Co. v. F.C.C., App. D. C. No. 7313; Florida Broadcasting Co. 
v. F.C.C., App. D. C. No. 7347; Northside Broadcasting Corporation v. 
F.C.C., App. D. C. No. 7413; Havens & Martin, Inc., v. F.C.C., App. D. C. 
vo and Times Dispatch Radio Corporation v. F.C.C., App. D. C. No. 
7467. 
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to dismiss been granted on the grounds advanced in support of the 
motion. In a number of cases, however, the Court has sustained the 
appeals by spelling out a doctrine of appealable interest which at 
times appears to be predicated upon the amount of damage alleged, 
and at other times upon the nature of the alleged error in the Com- 
mission’s action.*® 


As pointed out in the Sanders Brothers case, the court held that 
an allegation of possible destruction from competition was sufficient 
to invoke the jurisdiction of the court. Shortly thereafter in Yankee 
Network, Inc., v. Federal Communications Commission,‘® the Court 
cited the Sanders Brothers decision with approval but held that the 
appealable interest must appear from the record of the proceedings 
before the Commission, and dismissed the appeal because the find- 
ing of the Commission that the appellant’s business would not be 
destroyed was supported by substantial evidence.17 Thus, it would 
seem that the Court thereby put it within the power of the Commis- 
sion to determine the appealable interest of a party to a proceeding 
before it.1* In the cases of WCOP v. Federal Communications Com- 
mission*® and Tri-State Broadcasting Company v. Federal Communi- 
cations Commission® the Court emphasized the importance of the 
allegation of destruction, again dismissing the appeals. In none of 
these cases did the Court adopt the views expressed by the Commis- 
sion in its briefs that a threat of competition did not afford an appeal- 
able interest, but dismissed on other grounds. On December 11, 
1939, the Court handed down two decisions placing even further 
limitations on the right of appeal. In WOKO, Inc., v. Federal Com- 
munications Commission™ and Adirondack Broadcasting Company, 
Inc., v. Federal Communications Commission? the Court dismissed 
the two appeals on the ground that notwithstanding an allegation 
of economic injury, the appellants failed to speak “in terms of public 
interest.” But an appeal taken by the Florida Broadcasting Com- 
pany from a grant of an application for a new station in Jacksonville, 
Florida, was held immune from a motion to dismiss because the ap- 


15 See Yankee Network, Inc., v. F.C.C.; WOKO, Inc, v. F.C.C., and 
Adirondack Broadcasting Co. v. F.C.C., supra note 14. 

16 Supra note 14. 

17 If economic injury to an existing licensee is a proper ground for appeal 
as these cases seem to hold, there is no reason for requiring the appellant to 
show anything more than that he will be economically injured to some extent 
by the asserted invalid action as the basis of his requisite appealable interest. 
(1932) cf., Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 

19 ay note 14. 

20 [bid. 

21 Ibid. 
22 [bid, 
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pellant alleged that the grant of the new station would impair the ap- 
pellant’s ability to continue to operate in the public interest.2* In 
the WOKO and Adirondack cases, the appellant alleged simply that 
the effect of the grant would be to impair the appellant’s program 
service and did not allege a competitive situation which might reduce 
the licensee’s ability to broadcast in the public interest. It is difficult 
to understand the difference between program service and service to 
the public since the two would seem to be synonymous in the minds 
of the legislators who drafted the Communications Act of 1934. The 
WOKO and Adirondack decisions are now the subject of a motion 
for reconsideration. 

Analysis of the Court’s decisions on the economic interest issue 
will reveal the fact that the Court has never addressed itself directly 
to the arguments advanced by the Commission on the jurisdictional 
question in the Sanders Brothers and subsequent cases. The Com- 
mission continues to contend that section 402 (b) (2) does not confer 
any substantive legal rights but provides merely a forum for the ad- 
judication of cases or controversies arising out of the action of the 
Commission granting or refusing applications for radio facilities. It 
is consistently argued that unless the action of the Commission from 
which the appeal is taken invades a legal right protected by the Act, 
appellant is not a person “aggrieved” or one whose “interests” are 
adversely affected. So far the Commission’s argument would seem 
to be sound in view of the Nelson Brothers case** interpreting the 
1930 amendment** to the Federal Radio Act of 1927. Originally 
the Court of Appeals for the District of Columbia was a superior ad- 
ministrative agency with power to review actions of the Commission 
on the merits and to substitute its judgment for that of the Commis- 
sion on radio broadcast applications. In the General Electric case*® 
the Supreme Court refused to review a determination of the Court 
of Appeals on the ground that the lower court was performing an 
administrative and not a judicial function in reviewing Commission 
action. The 1930 amendment of the statute was for the express pur- 
pose of limiting the jurisdiction of the Court of Appeals to questions 
of law. The Supreme Court granted certiorari in the Nelson Broth- 
ers case and reviewed the Court of Appeals judgment after the 1930 
amendment of the Act for the reason that the function of the court 
was no longer administrative but judicial. Since the jurisdiction of 


28 Florida Broadcasting Co. v. F.C. C., supra note 14. 

24 Federal Radio Commission v. Nelson Brothers Bond and Mortgage Co., 
289 U. S. 266, 53 Sup. Ct. 627, 77 L. ed. 1166 (1932). 

25 46 Stat. 844 (1930), 47 U. S. C. §96 (1934). 

26 Federal Radio Commission v. General Electric Co., 281 U. S. 464, 50 
Sup. Ct. 389, 74 L. ed. 969 (1930). 
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the Court of Appeals cannot be invoked except to adjudicate cases or 
controversies,”’ the Commission’s argument that appellant under sec- 
tion 402 (b) (2) must have a legal right or interest which is claimed 
to be invaded would seem to be sound. 

The next phase of the Commission’s argument is one which would 
seem to be more open to difference of opinion. The Commission 
argues that neither at common law nor under any statute does a li- 
censee of a radio broadcast station have a legal right or interest to be 
free from competition. The opposing argument adopted by the court 
is that the holder of a radio station license has a right conferred by 
statute to be free from competition which will result in his inability 
to continue in the business of broadcasting. 

The Court of Appeals has not spelled out with particularity pre- 
cisely where in the statute such a right is conferred. The matter is 
discussed at length in the opinion of Associate Justice Miller in the 
Yankee Network, Inc., decision.2* In his opinion Mr. Justice Miller 
seems to find the right in section 402 (b) (2) itself which the Com- 
mission claims confers only remedial and no substantive rights. Mr. 
Justice Miller also interprets the Communications Act of 1934 as a 
whole as intending to confer upon licensees rights similar to those 
conferred upon railroads by the Transportation Act of 1920.*° 

Unquestionably, the argument is sound that at common law no 
person could claim judicial protection from competition even though 
such competition arises because or is made possible by the unlawful 
act of a third person.*® Whether the Communications Act of 1934, 
reading it as a whole, abrogates the common law to the extent of 
conferring a new right upon radio broadcast station licensees must 
await the final determination of the Supreme Court in the Sanders 
Brothers appeal. In the meantime, it is interesting to speculate on the 
possible outcome of that decision. Recent pronouncements by the 
Commission reveal a consistent interpretation of the statute to the 
effect that the underlying policy of the Communications Act is that 
of free competition among radio broadcast stations. The Commis- 
sion’s views expressed in a recent decision on a petition for rehearing 


27 Cf., Muskrat v. United States, 219 U. S. 346, 31 Sup. Ct. 250, 55 L. ed. 
246 (1911); Liberty Warehouse Co. v. Grannia, 273 U. S. 70, 47 Sup. Ct. 282, 
71 L. ed. 541 (1927); Willing v. Chicago Auditorium Assoc., 277 U. S. 274, 
48 Sup. Ct. 507, 72 L. ed. 880, (1928) ; Coleman v. Miller, 307 U. S. 433, 59 
Sup. Ct. 972, 83 L. ed. 1385 (1939). 

28 Supra note 14. 

29 41 Stat. 456 (1920). 

30 Railroad v. Ellerman, 105 U. S. 166, 26 L. ed. 1015 (1881) ; United States 
ex rel. New York Warehouse Assoc. v. Dern, 68 F. (2d) 773 (App. D. C. 
1934), cert. den. 292 U. S. 642 (1934) ; Alabama Power Co. v. Ickes, 302 U. S. 
464, 58 Sup. Ct. 300, 82 L. ed. 374 (1937); Tennessee Electric Power Co. v. 
T. V.A., 306 U. S. 118, 59 Sup. Ct. 366, 83 L. ed. 543 (1939). 
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filed by the licensee of Station WSPA in Spartanburg, South Caro- 
lina, are in point. 

In the radio broadcast field public interest, convenience and 
necessity is served not by the establishment and protection of 
monopolies, but by the widest possible utilization of broadcast 
facilities. Competition between stations in the same community 
inures to the public good because only by attracting and holding 
listeners can a broadcast station successfully compete for adver- 
tisers. Competition for advertisers which means competition 
for listeners necessarily results in rivalry between stations to 
broadcast programs calculated to attract and hold listeners, which 
necessarily results in the improvement of the quality of their 


program service. This is the essence of the American system 
of broadcasting.** 


The Commission’s recent interpretation of its rules on interven- 
tion in proceedings before it, parallels the above expression of policy.** 
A petition filed by the Orlando Broadcasting Company for permis- 
sion to intervene in a hearing on the application of Hazelwood, Inc., 
for the establishment of a new station in Orlando, Florida, presented 
the problem squarely of whether a prospective competitor had a right 
to intervene in a hearing on an application for a new station. In an 
opinion by Commissioner Payne, the presiding Motions Commis- 
sioner, the petition to intervene was denied on the ground that the 
allegation of interest arising because of prospective competition was 
not in and of itself sufficient to justify intervention. In addition, it 
was held the petitioner must show wherein his participation in the 
proceedings will be of assistance to the Commission in the determina- 
tion of the questions raised by the issues specified in the Commission’s 
bill of particulars.** On an appeal to the full Commission, the ruling 
of Commissioner Payne was affirmed.** Later a similar ruling on a 
petition to intervene and to enlarge issues filed by the Sunshine Broad- 
casting Company in a proceeding on the application of Station KMAC 
for increase in power and additional hours of operation was made 
the basis of an injunction suit in the District Court for the District 
of Columbia.*® Sunshine Broadcasting Company is seeking to re- 
strain the Commission from acting upon the KMAC application un- 
less it first allows the Sunshine Company to intervene and unless it 
determines the effect upon the Sunshine Company of the additional 
competition which will result if the application is granted. The Com- 
mission has filed a motion in the district court, the trial court for the 


31 Spartanburg Advertising Co., Docket No. 5451, January 9, 1940. 
32 Hazelwood, Inc., F.C. C. Docket No. 5698. 

83 Jd. September 29, 1939. 

34 Td. October 10, 1939. 

35 Sunshine Broadcasting Co. v. Fly, Dist. Ct. No. 4638. 
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District of Columbia, to dismiss this complaint alleging in substance 
the same contentions as those advanced in the Court of Appeals and 
in the Supreme Court in support of its position on economic injury. 
The question of whether the Sunshine Company in fact can sustain 
an allegation of irreparable damage and whether, assuming its right 
to intervene, there has been an exhaustion of its administrative reme- 
dies as well as the question of whether or not an adequate remedy at 
law exists, would seem to be serious obstacles to the granting of the 
relief requested. A similar complaint was dismissed in the case of 
Sykes v. Jenny Wren Co.** on the grounds that an adequate remedy 
at law existed. 

The closing paragraph of the Commission’s most recent brief in 
the Court of Appeals graphically sets forth the precise question which 
will be finally settled by the Supreme Court in the Sanders Brothers 
case: 

. . . It is difficult to conceive of a field in which there is less 
justification for abrogating the basic economic postulate in our 
system of laws, namely that “competition is worth more to society 
than it costs,” than the field of radio broadcasting. Traditional 
legislative reluctance to depart from the cherished doctrine of free 
competition, as well as the profound judicial reluctance to recog- 
nize any rights which would require a whittling away of our com- 
petitive economy, alike require this Court to turn a deaf ear to 
the siren call of appellant who, with a pretty affectation of help- 
lessness, tries to appeal to the protective instinct of this Court 


to defend it against that wicked villain, “Administrative Abso- 
lutism.” ** 


FREDERIC J. BALL. 


PARTICIPATION BY AN EMPLOYEE OF THE UNITED STATES AS AN 
ATTORNEY OR AGENT IN CLAIMS AGAINST THE 
FEDERAL GOVERNMENT 


There are three United States statutes which relate to the participa- 
tion by a Federal employee in claims against the government of the 
United States. The first of these is found in a section of the statutes 
applicable to the Executive Departments and provides: 


It shall not be lawful for any person appointed as an officer, 
clerk, or employee in any of the departments, to act as counsel, 
attorney, or agent for prosecuting any claim against the United 
States which was pending in either of said departments while he 
was such officer, clerk, or employee, nor in any manner, nor by 


86 78 F. (2d) 729 (App. D. C. 1935). 


87 Havens & Martin v. F.C. C., App. D. C. No. 7466, brief in support of Com- 
mission’s motion to dismiss appeal filed January 9, 1940, p. 18. 
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any means, to aid in the prosecution of any such claim, within 
two years next after he shall have ceased to be such officer, clerk, 
or employee.* 


The Attorney General had held that this section is not limited to 
claims which were pending in the ex-employee’s department but ap- 
plied to all claims which were pending in any of the departments 
while the employee was employed in one of them.* He has also said 
that the statute applies only to the Executive Department and that an 
examiner with the Civil Service Commission is not within the inhibi- 
tions contained in it.2 Furthermore, an officer in the United States 
Army is not as such within the terms of the statute and only becomes 
sO On appointment to a bureau in the Department of War.* 

From these opinions and a definition in sections 1 and 2 of the 
chapter of the United States Code, in which this statute appears, to 
the effect that the quoted statute shall apply to the Executive Depart- 
ments,® it would appear that a Federal employee outside of the cabinet 
departments is not subject to this two-year limitation.® 

Another relevant statute is in the Criminal Code: 


Whoever, being elected or appointed a Senator, Member of or 
Delegate to Congress, or a Resident Commissioner, shall, after 
his election or appointment and either before or after he has 
qualified, and during his continuance in office, or being the head 


of a department, or other officer or clerk in the employ of the 
United States, shall, directly or indirectly, receive, or agree to 
receive, any compensation whatever for any services rendered 
or to be rendered to any person, either by himself or another, 
in relation to any proceeding, contract, claim, controversy, charge, 
accusation, arrest, or other matter or thing in which the United 
States is a party or directly or indirectly interested, before any 


117 Stat. 202 (1872), 5 U. S. C., § 99 (1934). 

220 Ops. Att’y Gen. 695 (1894). This opinion also holds that the statute 
applies to examiners of the Department of Justice, although they hold no office 
known to the statute law. 

325 Ops. Att’y Gen. 6 (1903). 

431 Ops. Att’y Gen. 471 (1919). 

525 Stat. 659 (1889), 32 Stat. 825 (1903), 37 Stat. 736 (1913), 5 U. S. C. 
§§ 1, 2 (1934), adding the Departments of Agriculture, Commerce and Labor. 

6 In this connection see Van Metre v. Nunn, 116 Minn. 444, 133 N. W. 1012 
(1912), holding that the words “to aid in the prosecution of any such claim” 
were not confined to prosecution by means of a lawsuit; 26 Ops. Att’y Gen. 236 
(1907) concerning notaries allowed to practice before departments as provided 
in 34 Stat. 622 (1906), and Day v. Laguna Land & Water Co., 115 Cal. App. 
221, 1 P. (2d) 448 (1931) where plaintiff was employed by defendant in a tax 
matter a few days after resigning from the Internal Revenue Bureau. The 
court held that plaintiff had been hired to “prosecute a claim against the United 
States” but that as the government had not made the assessment prior to plain- 
tiff’s resignation, the claim was not pending in one of the departments while he 
was a government employee. Furthermore, the taxpayer’s claim that his return 
- correct was not a claim against the United States within the meaning of 
this statute. 
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department, court-martial, bureau, officer, or any civil, military, 
or naval commission whatever, shall be fined not more than ten 
thousand dollars and imprisoned not more than two years; and 
shall, moreover, thereafter be incapable of holding any office of 


honor, trust, or profit under the Government of the United 
States.” 


This statute* and the opinions examined in connection with it indicate 
that any government employee either in a cabinet or non-cabinet de- 
partment is within the purview of its provisions if they are actively 
serving and regularly employed. There is no indication, however, 
that a person serving without compensation would be prohibited from 
working gratuitously by its provisions. The statute, briefly read, pro- 
hibits Federal employees from receiving any compensation for serv- 
ices in matters in which the United States has an interest.° 


The third statute which might prohibit the participation of a Fed- 


eral employee in claims against the government is also in the Criminal 
Code: 


Whoever, being an officer of the United States, or a person 
holding any place of trust or profit, or discharging any official 
function under, or in connection with, any executive department 
of the Government of the United States, or under the Senate or 
House of Representatives of the United States, shall act as an 
agent or attorney for prosecuting any claim against the United 
States, or in any manner, or by any means, otherwise than in 
discharge of his proper official duties, shall aid or assist in the 
prosecution or support of any such claim, or receive any gra- 
tuity, or any share of or interest in any claim from any claimant 
against the United States, with intent to aid or assist, or in con- 
sideration of having aided or assisted, in the prosecution of such 


735 Stat. 1109 (1909), 18 U. S. C. § 203 (1934). 


8 This statute was subsequently extended to include Conservators of Banks, 
be Stat. 5 (1933), 12 U. S. C. §209 (1934); H. O. L. C., 48 Stat. 135 age 

ao Sh oh Ke § 1467 (1934) ; and 49 Stat. 298 (1935), 12 U. S.C. Supp 
$1467 (d) (1938); Farmers’ Home Corp., 50 Stat. 532 (1937), 7 U. 5. rc 
Supp. IV, § 1026 (1938) ; ; and A. A. A., 52 Stat. 77 (1938), 7 U. S. C. Supp. 
IV § 1514 (1938). 

9U. S. v. Olster, 15 F. Supp. 625 (D. C. Pa. 1936), United States has an 
interest in the case even though the A. A. A. had been declared unconstitutional. 
The Court said, “The gist of the crime is the wrong done to the people by cor- 
ruption in public office, to wit, the receipt of money by an officer of the United 
States for services in relation to any proceeding in which the United States is 
a party, or directly or indirectly interested.” 

Other cases where compensation was treated as a necessary element of the 
crime are: Burton v. U. S., 202 U. S. 344, 26 Sup. Ct. 688, 50 L. ed. 1057 
(1906), and 196 U. S. 283, 25 Sup. Ct. 243, 49 L. ed. 482 (1905) ; McMullen 
v. U. S., 96 F. (2d) 574 (App. D. C. 1938); Egan v. U. S., 5 F. (2d) 267 
(App. D. C. 1935) and 287 Fed. 958 (App. D. C. 1923); Barrett v. Morgan- 
thau, 25 F. Supp. 709 (D. C. 1938); U.S. v. “| 184 Fed. 184 (D. C. Ore. 
1911); U.S. v. Booth, 148 Fed. 112 (D. C. Ore. 1906) ; McGregor v. U. S., 
1303) 187 (C. C. A. 4th, 1904); U.S. v. Ba ty 125 Fed. 520 (C. C. N. Y. 
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claim, shall be fined not more than five thousand dollars, or im- 
prisoned not more than one year, or both.’° 


In connection with all of these statutes it should be noticed that Con- 
gress has seen fit to exclude the operation of one or more of them on 
various occasions in regard to attorneys involved in certain cases." 
According to United States v. Hartwell,!* “An office is a public sta- 
tion, or employment, conferred by the appointment of government. 
The term embraces the idea of tenure, duration, emolument, and 
duties.” In that case a clerk to an Assistant Treasurer of the United 
States appointed with the approbation of the Secretary of the Treas- 
ury was held to be an official of the United States within the meaning 
of a statute punishing the embezzlement of Federal money. As this 
decision has been frequently cited with approval, it appears that a 
regularly employed government worker in a cabinet department is 
clearly subject to the provisions of these statutes.’* Other officers ap- 
pointed by the President either with the advice and consent of the 
Senate or under an act of Congress giving the President the sole 
power of appointment would clearly be within the meaning of these 
last two statutes.** 


10 35 Stat. 1107 (1909), 18 U. S. C. §198 (1934). 


1145 Stat. 1067 (1928), suits to cancel Naval oil leases; 47 Stat. 4 (1932), 
Appalacian Electric Power Co. v. Geo. Otis Smith (F. P. C. case); 48 Stat. 
590 (1934), U. S. v. Weirton Steel Co. and N.I.R.A. cases involving that 
company; 48 Stat. 804 (1934), three suits under Federal Water Power Act; 
49 Stat. 962 (1935), Farmers’ Loan and Trust Co. v. Bowers; 49 Stat. 1164 
(1936), Clarence C. Calhoun, Esq., War Risk Insurance Act suits; 49 Stat. 
1513 (1936), Angus D. MacLean, Sugar Institute case; 49 Stat. 1820 (1936), 
Frank Wideman, Esq., Assoc. Gas & Elec. Co., tax case; 50 Stat. 198 (1937), 
arbitration agent, U. S. v. Can.; 50 Stat. 805 (1937), Harry W. Blair, Osage 
Indian claims. 

126 Wall. 385, 18 L. ed. 830 (U. S. 1867). 


43 McGregor v. U. S., supra note 9, holds that a third class clerk in the Post 
Office Department is an officer of the U. S. within the meaning of a criminal 
statute; U. S. v. McCrory, 119 Fed. 861 (C. C. A. 5th, 1903), holding a letter 
carrier is a officer of the United States; In re Winthrop, a Ce CL 38 (1895), 
a retired officer of the army is an “officer of the United States” within the mean- 
ing of these statutes. The court refused to follow People v. Duane, 121 N. Y. 
373, 24 N. E. 845 (1890), holding contra, and affirmed its decision in Tyler’s 
Motion v. U. S., 18 Ct. Cl. 25 (1883). 29 Ops. Att’y Gen. 397 (1912) agrees 
with the Court of Claims, but Barrett v. Morgenthau, supra note 9, holds a re- 
tired army officer can practice before the Executive Departments, but cannot 
handle claims against the United States. 

28 Ops. Att’y Gen. 131 (1910), Commissioners of Deeds for the District of 
Columbia are officers of the United States and are subject to the statute. Con- 
gress should make an exception to them as it did to notaries public, 34 Stat. 622 


(1906). 

31 Stat. 844 (1901), 18 U. S. C. § 198a (1934), an appropriation act taking 
members of the National Guard of the District of Columbia out from under the 
statute. 

14 Art. II, Sec. 2 of the Constitution, “The President . . . by and with the 
advice and consent of the Senate . . . shall appoint . . . all other officers of 
the United States whose appointments are not herein otherwise provided for 
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On the other hand, where a Federal employee serves occasionally 
and for temporary periods, he is not an officer of the United States 
within the meaning of the last statute quoted.’® 

An argument for exempting Fedéral employees outside the cabinet 
departments from this last statute might be made. General employees 
of such organizations as the General Accounting Office, the Works 
Progress Administration, the Public Works Administration, the 
Civil Service Commission, are not officers of the United States 
in the constitutional sense,’* nor are they persons holding a place 
of trust or profit with any Executive Department.” The statute 
in question is a criminal statute and should be strictly construed. This 
reasoning, however, appears to run counter to the undercurrent of 
feeling in most of the opinions rendered. The general idea evinced 
on this subject is that a person receiving a regular salary from the 
government should not be allowed to prosecute claims against the 
United States. It would seem, therefore, that this statute might well 
be construed to extend to all regular and permanent employees of the 
United States including those in administrative agencies.’® 

S. P. CraMPTON. 


and which shall be established by law; but the Congress may by law vest the 
appointment of such inferior officers as they think proper in the President alone 


. or in the heads of departments.” 

15 37 Ops. Att’y Gen. 204 (1933), holding an attorney for a receiver of a 
national bank does not come within the prohibition of the statute; Simmons 
v. U. S., 55 Ct. Cl. 56 (1920), an attorney holding a commission in the Officers’ 
Reserve Corps is not barred from prosecuting a claim against the United States 
by this statute; U. S. v. Germaine, 99 U. S. 508, 25 L. ed. 482 (1878), civil 
surgeons appointed by the Commissioners of Pensions are not officers of the 
United States. 

16 The term “officer of the United States” has been variously construed but it 
is submitted that a general employee whose duties do not involve an exercise of 
some portion of the sovereign power, is not within the better interpretation of 
this expression. Dade County v. State, 95 Fla. 465, 116 So. 72 (1928); Krich- 
man v. U. S., 256 U. S. 363, 41 Sup. Ct. 514, 65 'L. ed. 992 (1921); Burnap 
v. U. S., 252 U. S. 512, 40 Sup. Ct. 374, 64 L. ed. 692 (1919). The distinction 
between an officer and an employee is determined by the manner in which Con- 
gress has specifically provided for the creation of the several positions, their 
duties and appointment thereto. 38 Ops. Att’y Gen. 566 (1937) citing cases. 

17U. S. v. Smith, 124 U. S. 525, 8 Sup. Ct. 595, 31 L. ed. 534 (1887), a clerk 
in the office of the collector of customs is not an officer. 18 Ops. Att’y Gen. 
161 (1885), an assistant attorney of the District of Columbia is not an officer of 
the government or of the United States within the provisions of the last two 
statutes. 

1814 Comp. Gen. 755 (1935), H. O. L. C. attorney could not work for cor- 
poration and applicants too. Admission to and Control over Practice Before 
Federal Administrative Bodies by the Bar Association of the District of Colum- 
bia, Washington, D. C., November 1, 1938. 18 Ops. Att’y Gen. 161 (1885) ; 
23 Ops. Att’y Gen. 533 (1901); 34 Ops. Att’y Gen. 55 (1923); 38 Ops. Att’y 
Gen. 213 (1935). 
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ADMINISTRATIVE Law—F. C. C.—LimitaTIONs ON REHEARING 
AFTER REMAND BY APPELLATE Court.—Petitioner, a Maryland cor- 
poration, applied in May, 1936, to the F. C. C. for a construction 
permit to erect a radio station in Pottsville, Pennsylvania. The 
Schuylkill Broadcasting Co. made similar application shortly after 
the petitioner’s application had been set for hearing. In compliance 
with Sec. 12.21 of their Rules of Practice and Procedure which elimi- 
nates from concurrent hearings those applications filed subsequent 
to the time an earlier one has been set for hearing, the Commission 
considered petitioner’s application separately. They denied the ap- 
plication primarily on the ground that adequate financial ability was 
not shown, and that the principal stockholder had not shown himself 
to be acquainted with the needs of the area proposed to be served. 
On appeal in May, 1938, the Court of Appeals for the District of 
Columbia reversed the Commission’s order by deciding that under 
Pennsylvania law applicable, adequate financial ability had been 
shown. The case was remanded to the F. C. C. for further deter- 
mination as to whether or not necessity of knowledge of a locality’s 
needs was to be a policy requirement of the Commission. Pottsville 
Broadcasting Co. v. F. C. C.,69 App. D. C. 7, 98 F. (2d) 288 (1938). 
The Commission refused to grant the request of the petitioner for a 
reconsideration of its application on the same findings and entered 
an order for a de novo hearing, considering the application of the 
petitioner on a comparative basis with those of the Schuylkill Co. and 
the Pottsville News and Radio Corp. Petitioner then sought and 
obtained from the court a writ of mandamus to prohibit the Commis- 
sion from taking steps other than as directed by the court’s remand 
and to compel the Commission to grant its application on the record 
as originally submitted to the court. Pottsville Broadcasting Co. v. 
F.C. C., 105 F. (2d) 36 (1939). Certiorari was granted by the Su- 
preme Court of the United States. Held, that the Court of Appeals 
in correcting the erroneous view of the Commission as to what the 
law of Pennsylvania required as to financial capability of the peti- 
tioner had “exhausted the only power which Congress gave it,” and 
they had no further control over the action of the Commission. F.C. C. 
v. Pottsville Broadcasting Co., 8 U. S. Law Week 198 (U. S. 1940) ; 
cf. Fly et al. v. Heitmeyer, 8 U. S. Law Week 201 (U. S. 1940). 

‘ This decision, removing as it does the limitations which the Court 
of Appeals attempted to place upon the F. C. C.’s control of its de- 
cisions strikingly portrays the independent sphere in which the ad- 
ministrative agency is placed by the Supreme Court. It may also be 
looked upon as a definite victory for the F. C. C. in this latest phase 
of the conflict between the Commission and the reviewing Court of 
Appeals. In this struggle for a clarification of the F. C. C. standards 
and scope of power perhaps the most consistently recurring conflict 
has been that revolving around the courts’ interpretation of what facts 
must be found and how they must be presented by the F. C. C. to 

[ 849 } 
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support an order. “No license shall be issued . . . unless a permit 
for its construction has been granted by the Commission upon writ- 
ten application . . . this application shall set forth such facts as the 
Commission . . . may prescribe. . . . The Commission may grant 
such permit if public interest, convenience or necessity will be 
served... .” 48 Stat. 1089 (1934), 47 U. S.C. §319 (a). The 
Court very early declared that “the Act requires it to do more than 
make a stark finding that public interest, convenience and necessity 
will be served.” Mo. Broadcasting Co. v. F. C. C., 68 App. D. C. 
154, 156, 94 F. (2d) 623, 625 (1937); Heitmeyer v. F. C. C., 68 
App. D. C. 180, 95 F. (2d) 91 (1937). “Findings of fact to support 
an order must include what have been described as basic facts from 
which the ultimate facts in the terms of the statutory criterion are 
inferred . . . so that it appears definitely upon what . . . the Com- 
mission reached the ultimate facts and came to its decision.” Saginaw 
Broadcasting Co. v. F. C. C., 68 App. D. C. 282, 288, 96 F. (2d) 554, 
560 (1938). The Court was attempting to direct the F. C. C. in 
such manner as to apprise parties and reviewing courts of the bases 
and validity of decisions rendered. In early cases the court urged 
the Commission to adopt more definite standards, yet in Courier Post 
Publishing Co. v. F. C. C., 104 F. (2d) 213, 218 (1939), the court 
said, “It is very difficult to find cases that square on the facts. In 
administering the law, the Commission must consider each case on its 
individual grounds. The permit should be granted if it meets the 
statutory criterion of public convenience, interest or necessity, if not 
it should be denied.” A striking illustration of vacillation in attitude 
and opinion by the court is that manifest by their attitude toward one 
seeking to object to a Commission holding on the ground of economic 
injury. In 1933 the court went on record as upholding the view 
that a complaint of economic injury is “so problematical and con- 
jectural as not to furnish a person substantial objection to the Com- 
mission’s decision.” W.G. N., Inc., v. Fed. Radio Comm., 62 App. 
D. C. 385, 386, 68 F. (2d) 432, 433 (1933). In 1939 for a failure 
to make appropriate findings one way or the other on the economic 
issue the court in Sanders Bros. Radio Station v. F. C. C., 106 F. 
(2d) 321, 324 (1939), said: “The issue of economic injury having 
been clearly presented, the Commission was bound to decide it one 
way or the other. . . . Absence of findings . . . cannot take the 
place of adequate findings, and the Commission’s decision as to pub- 
lic interest, convenience or necessity cannot stand unless supported 
by such findings.” See Great Western Broadcasting Ass'n v. F.C.C., 
68 App. D. C. 119, 123, 94 F. (2d) 244, 248 (1937). Even more 
positive is their most recent declaration that the economic interest of 
an existing licensee is sufficient to appeal from a grant by the F. C. C. 
of a construction permit to a competitor. The Yankee Network, Inc., 
v. F. C. C., 107 F. (2d) 212 (App. D. C. 1939). The court has 
seemingly taken upon itself quite broad powers as judge of what are 
the correct facts in a given case if we may follow such language as is 
present in Heitmeyer v. F. C. C., supra, at 185, that “In view of the 
fact that the examiner made a correct finding on the point . . . among 
other well prepared findings . . . the Commission’s finding cannot 
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be regarded as other than arbitrary and capricious. . . . In this case 
it would have profited from more careful consideration of those which 
the examiner prepared.” Further, at 187, the court rebuked the 
F. C. C. for its refusing an application upon a failure to meet financial 
requirements, especially in view of the fact that the Commission had 
not established a regulation of minimum financial standards. Cf., 
early decision, Pottsville Broadcasting Co. v. F. C. C., supra. In the 
principal case, as was pointed out by the Supreme Court, the Court 
of Appeals in analogizing review of administrative holdings to appeals 
from lower court equity decisions has failed to consider the origin 
and purposes of the movement for administrative regulation and the 
traditional scope of the judicial process. “Modern administrative 
tribunals . . . have been a response to the felt need of governmental 
supervision over economic enterprise . . . which could effectively 
be exercised neither directly through self-executing legislation nor by 
the judicial process. . . . Administrative agencies have power. . . 
to initiate inquiry, or . . . to control the range of investigation in 
ascertaining what is to satisfy the requirements of public inter- 
est... .” With these broad powers administrative tribunals should 
be “free to fashion their own rules of procedure and to pursue meth- 
ods of inquiry capable of permitting them to discharge their multi- 
tudinous duties.’ Goaded by the fear or monopolistic domination 
of the broadcasting field, Congress passed the Federal Radio Act of 
1927, 44 Stat. 1162, c. 169, and it is from this act that the present 
Commission derives the bases for its action. In 1933 in Fed. Radio 
Comm. v. Nelson Bros., 289 U. S. 266, 276, 53 Sup. Ct. 627, 77 L. 
ed. 1166 (1933), the court said, “. . . Congress established the Com- 
mission as its instrumentality to provide continuous and expert super- 
vision and to exercise the administrative judgment essential in apply- 
ing legislative standards in a host of instances.” More specifically, 
one may infer directly from the Communications Act itself that Con- 
gress intended very close and continuing relation between the F. C. C. 
and its applicants. The Commission has the power to modify station 
licenses or construction permits at any time. 48 Stat. 1087, 47 
U. S. C. § 312 (b) (1934). Licenses to operate radio stations may 
not be granted for longer than three years. 48 Stat. 1084, 47 U.S.C. 
§ 307 (d) (1934). Furthermore, in practice the licenses are rarely 
granted for more than six months. Then again, unlike the broad 
language conferring appellate power from other administrative bodies, 
appeals from the F. C. C. are specifically limited. 48 Stat. 1093, 47 
U. S. C. § 402 (e). For those who always object to such concentra- 
tion of “power” as it were, one needs look no further than the Rules 
of Practice and Procedure of the F. C. C. itself to see that the peti- 
tioner is well protected in his demands of “due process.” His reme- 
dies include: (1) Petition for continuance or extension of time, Rule 
106.5; (2) Intervention under Rules 105.20, 102.1, 102.6, 106.7; 
(3) Petition for hearing under Rule 106.2; (4) Application for re- 
hearing under Sec. 405 of the Act itself. 48 Stat. 1095 (1934), 47 
U. S. C. § 405 (Supp. 1937). From the more specific criteria to the 
more general, after the Court of Appeals pointed out the error of law 
in the original holding the F. C. C. was again under a duty to con- 
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sider the application in the light of “public convenience, interest or 
necessity.” This oft-quoted phrase might well be looked upon as a 
basis for permitting continued supervision and control by the body 
best equipped to make the proper changes to meet these standards. 
To place “the contingencies of judicial review and of litigation . . .” 
ahead of comparative consideration of later claims hardly seems with- 
in the fundamental consideration of public interest. O.H.R., Jr. 





ADMIRALTY JURISDICTION—SEAPLANES—VESSELS—LIMITED L1a- 
BILITY.—Libel in personam filed by executrix for negligent operation 
of seaplane in flight causing libelant’s testator’s death by drowning 
on high seas when respondent’s seaplane, forced to land on ocean en 
route from New York City to Bermuda broke into pieces and sank. 
Respondent in answer sought to limit liability, contending that a sea- 
plane is a vessel and libelant excepted. Held, that the exception 
should be sustained as an airplane in flight is not a vessel. Noakes v. 
Imperial Airways, 29 F. Supp. 412 (S. D. N. Y. 1939). 

The status of a seaplane with respect to the laws regulating limita- 
tion of liability of owners of vessels and the jurisdiction of courts of 
admiralty over seaplanes are raised in the opinion of the above inter- 
esting case. The limitation of a vessel owner’s liability extends to 
any seagoing vessel of any nationality. 49 Stat. 1479, 1481 (1935), 
46 U. S. C. Supp. IV, §§ 183, 188 (1938). The purpose of the stat- 
ute has consistently been held to promote marine transportation by 
encouraging investment of capital in maritime enterprises. Dollins v. 
Pan-American Grace Airways, 27 F. Supp. 487 (S. D. N. Y. 1939). 
A vessel is described as “every description of water craft or other arti- 
ficial contrivance used, or capable of being used, as a means of trans- 
portation on water.” 16 Stat. 170 (1870), 1 U. S.C. §3 (1934). 
The courts have held that navigability is the test of jurisdiction. 
Rheinhardt v. Newport Flying Service, 232 N. Y. 115, 133 N. E. 371 
(1921) (seaplane) ; Pirate Ship, 21 F. (2d) 231 (E. D. La. 1927) 
(liens on dancing platform, a converted barge with machinery, moored 
to shore, capable of being towed), contra: Cope v. Vallette Dry Dock 
Co., 119 U. S. 625, 7 Sup. Ct. 336, 30 L. ed. 501 (1887) (floating 
dry dock moored to shore). Determining the status of a craft in re- 
lation to the definition of “vessel” given above has occupied the courts 
in a long line of cases many of which have been collected in Sayre, 
ADMIRALTY 1929, note 1, 61, 62. It can be argued that the statutory 
definition of vessel includes aircraft as Congress felt it excluded air- 
craft from the definition of “vessel” in the Tariff Act of 1930, 46 Stat. 
708 (1930), 19 U. S. C. § 1401 (a) (1934) and the Air Commerce 
Act, 44 Stat. 572 (1926), 49 U. S.C. §177 (a) (1934). New York 
has excluded hydro-airplanes from a statute requiring floating struc- 
tures to have engine mufflers—CaAnILiL’s CoNsoLIpDATED LAws OF 
New York, c. 41, § 1500 (a) (1930); see People ex rel. Cushing 
v. Smith, 119 Misc. 294, 196 N. Y. Supp. 241 (1922) rev’d on undis- 
closed grounds, 206 App. Div. 276, 199 N. Y. Supp. 942 (1923). 
Limited liability statutes are to be given broad and liberal interpreta- 
tion. Fink v. Paladini, 279 U. S. 59, 49 Sup. Ct. 210, 73 L. ed. 607 
(1929); Larsen v. Northland Transportation Co., 292 U. S. 20, 
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54 Sup. Ct. 584, 78 L. ed. 1096, (1934). Since the advent of aircraft 
as a means of transportation the courts have been reluctant to extend 
the jurisdiction of admiralty to aircraft capable of navigation on the 
surface of the water under the classification of vessels despite the 
penetrating analysis and reasoning of the late Justice Cardozo in 
Rheinhardt v. Newport Flying Service, supra; Crawford Bros. No. 
2, 215 Fed. 269 (W. D. Wash. 1914) (salvage of landplane from 
navigable water denied); Dollins v. Pan American Grace Airways, 
supra (limited liability denied in claim for passenger’s death in sea- 
plane crash). See U. S. v. N. W. Air Service, 80 F. (2d) 804 
(C. C. A. 9th, 1935) (seaplane afloat might be within admirality 
jurisdiction). Cf., Northern Pacific S. S. Co. v. Hall Bros. Co., 249 
U. S. 119, 39 Sup. Ct. 221, 63 L. ed. 510 (1918) (lien for repairs 
to vessel on marine railway), Wendorff v. Mo. State Life Ins. Co., 
318 Mo. 363, 1 S. W. (2d) 99 (1927) (seaplane on water overturned 
by waves held aviation risk and excluded by policy). Conflicting 
views are found abroad. 1 Arch. fuer Luftrecht 54 (1931), (1931) 
2 J. Arr L. 588, 590 (disabled German seaplane towed on surface held 
merchant vessel); contra: Watson v. R. C. Victor Co. (Scotland 
1934) 50 Lloyds L. R. 77, 1935 U. S. Av. Rep. 147. Administra- 
tive bodies consistently regard seaplanes engaged in transoceanic 
navigation as vessels, requiring navigational lights, anchors, life pre- 
servers, etc. Rheinhardt v. Newport Flying Service, supra. Con- 
sidering the character of construction of large flying boats now in 
transoceanic service, designed for surface navigation in the event they 
are forced down, it seems strange that a craft such as was involved in 
the principal case, utilizing the sea surface as an incident to trans- 
portation should be without the purview of statutes drafted to aid the 
development of maritime matters. It is paradoxical that while a court 
of admiralty retains jurisdiction of a cause of action alleged to have 
arisen in the air it should deny that a transoceanic craft breaking up 
on the water is not within the extensive statutory definition of a ves- 
sel. The need for Federal legislation, as indicated in the opinion of 
the principal case, is acute. Such might well follow the provisions 
of the Uniform State Law of Aeronautics drafted by the Commis- 
sioners of Uniform Legislation delimiting the respective jurisdictions 
of admiralty and common law in relation to seaplanes. Such delimita- 
tion is not within the power of states. U. S. Constitution, Art. 3, 
§ 2. Zollman, Admiralty Jurisdiction in Air Law (1939) 23 Maro. 
Law Rev. 112, 116. It should be noted that liability may still be lim- 
ited by the provisions of articles 17 and 22 of the Warsaw Convention 
relating to international air transportation, signed October 12, 1929, 
to which the United States adhered by presidential proclamation of 
October 29, 1934, as advised by the Senate June 15, 1934, 49 Stat. 
3000. Adherence by the British Government on behalf of Colony of 
Bermuda was effected on December 3, 1934. Treaty INFORMATION 
Buttetin 65, February 1936, page 9. A. McD. 


BANKRUPTCY—FRAZIER-LEMKE ACT—PLAN OF REHABILITATION 
AS A PREREQUISITE TO Goop Faitu.—The bankrupt petitioned the 
District Court asking for a composition or extension of time in which 
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to pay his debts under § 75 of the Bankruptcy Act, 47 Stat. 1470 
(1933), 11 U. S. C. §203 (1934). His debts amounted to about 
$10,000, of which $8,000 was owed to the John Hancock Mutual 
Life Insurance Company, and which was secured by a lien on the 
bankrupt’s land. The Insurance Company refused to agree to the 
composition filed under subsections (a)-(r) of § 75, and the peti- 
tioner then asked to be adjudged a bankrupt under § 75 (s) of the 
Bankruptcy Act, 49 Stat. 943 (1935), 11 U. S. C. Supp. IV § 203 
(1938). The District Court, on motion of the Insurance Company, 
dismissed the petition on the ground that the petitioner had not 
“presented any feasible plan for a composition and extension of his 
debts, and that his petition was not filed in good faith or with any 
hope or expectation of working out his debts and paying up his 
delinquencies but apparently for the sole purpose of hindering and 
delaying his creditors.” This was reversed by the Circuit Court, 
and the Supreme Court granted a writ of certiorari. Held, that the 
District Court had failed to observe the duty to follow the procedure 
defined by the statute, and that the petition under §75 (s) should 
have been entertained. John Hancock Mutual Life Insurance Com- 
pany v. Bartels, 7 Law Wk. 663. For discussions of the constitu- 
tionality of § 75 (s) see (1934) 3 Geo. Wasu. L. Rev. 86, 105, 243, 
388; 4 id. 105, 525; 5 id. 80, 909. 

The Court held that the District Court had “failed to follow the 
mandate of the statute.” The last sentence of paragraph (3) of 
§ 75 (s) provides that if “the debtor at any time fails to comply with 
the provisions of this section, or with any orders of the court made 
pursuant to this section, or is unable to refinance himself within 
three years, the court may order the appointment of a trustee, and 
order the property sold or otherwise disposed of as provided for in 
this title.” In speaking of this sentence, Justice Brandeis in Wright 
v. Vinton Branch, 300 U. S. 440, 462, 57 Sup. Ct. 556, 81 L. ed. 736 
(1937), said “this clause must be interpreted as meaning that the 
court may terminate the stay if after a reasonable time it becomes 
evident that there is no reasonable hope that the debtor can rehabili- 
tate himself within the three-year period.” In a footnote by the 
court on the same page, it was said that “relief under § 75 (s) may 
be obtained only by one who has made a bona fide attempt, and has 
failed, to effect a composition under §75 (a)-(r). The offer of 
composition must be in good faith, (§ 75, (c), (i), 47 Stat. 1471, 
1472), and if the debtor is beyond all reasonable hope of financial 
rehabilitation, and the proceedings under § 75 cannot be expected to 
have any effect beyond postponing inevitable liquidation, the pro- 
ceedings will be halted at the outset.” This footnote was immediately 
seized on and used to have petitions under § 75 (s) dismissed on the 
ground that if there was no showing of a plan by which there would 
necessarily be a rehabilitation of the petitioner within three years, 
the petition was not in good faith under §75 (i), which provides 
that “the court shall confirm the proposal (for a composition) if 
satisfied that: (1) it includes an equitable and feasible method of 
liquidation for secured creditors and of financial rehabilitation for 
the farmer; (2) it is for the best interests of all creditors; and 
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(3) the offer and its acceptance are made in good faith and have 
not been made or procured except as herein provided, or by any 
means, promises, or acts herein forbidden.” In the first place it 
should be noticed that § 75 (i) was passed in 1933 and §75 (s) in 
1935, and further that §75 (i) is a part of the statute as to the 
composition, §§ 75 (a)-(r) and not as to the bankruptcy proceedings 
in §75 (s). The good faith required in section (i) would seem to 
apply solely to the effort at a composition and not to the bankruptcy 
proceedings and further to refer to actual good faith, as it had existed 
previously in bankruptcy proceedings, i.e. prohibiting a discrimina- 
tion against some of the creditors, or a concealing of the assets. In 
that respect the Court in the Bartels case stated that “the only refer- 
ence in § 75 to good faith is found in subsection (i), which relates 
solely to the confirmation of proposals for composition or extension 
when the court must be satisfied that the offer and its acceptance 
are in good faith and have not been made or procured by forbidden 
means or except as provided in the statute. That provision mani- 
festly hits at secret advantages to favored creditors or other improper 
or fraudulent conduct.” Again in a footnote, the Court said “what 
was said upon this point in note 6 in Wright v. Vinton Branch, 300 
U. S. 440, 462, was not essential to the opinion in that case and is 
not supported by the terms of the statute.” It would seem also that 
a footnote is not to be considered as a holding of the Court, or as a 
part of its decision, but merely as reasoning to back up such holdings, 
and not necessarily binding in a later case. Stare decisis applies 
only to litigated points actually necessary to the decision and not to 
reasons or opinions of the judge. Cohens v. Virginia, 6 Wheat. 
264, 399, 5 L. ed. 257 (U. S. 1821); Pollock v. Farmers Loan & 
Trust Co., 157 U. S. 429, 574, 15 Sup. Ct. 673, 39 L. ed. 759 (1895) ; 
Humphrey v. United States, 295 U. S. 602, 626, 55 Sup. Ct. 869, 
79 L. ed. 1611 (1935); In re Herle’s Estate, 300 N. Y. S. 103 
(1937). There have been decisions of the Supreme Court holding 
that a fair and feasible plan had to be submitted under § 77B of the 
Bankruptcy Act, 48 Stat. 912 (1934), 11 U. S. C. §207 (1934), 
and if not the petition would be dismissed (this Act has been 
amended and its provisions are now incorporated in the Chandler 
Act, 52 Stat. 840 (1938), 11 U.S. C. Supp. IV §§ 501-1103 (1938) ). 
For example, see Tennessee Publishing Co. v. American National 
Bank, 299 U. S. 18, 57 Sup. Ct. 85, 81 L. ed. 13 (1936). It should 
be noticed, however, that §§ 77B (b)-(f), 48 Stat. 913-919 (1934), 
11 U. S. C. § 207 (1934), contained detailed specifications of what 
the plan should and should not include, which is not the case even 
under §§75 (a)-(r) as to compositions. Moreover, §77B dealt 
with the reorganization of corporations, where there are many and 
varied conflicting interests which would necessitate a more detailed 
plan of procedure. The purpose of §77B was reorganization, 
whereas under §75 (s) the provision is not for a reorganization, 
but merely for a stay in proceedings until economic conditions would 
allow a rehabilitation or else a liquidation if rehabilitation within 
the time limit is not accomplished. It should also be noticed that 
paragraph (3) of §75 (s) nowhere provides for a dismissal of the 
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petition, but for a sale and liquidation in case the provisions of that 
paragraph are not complied with. If the petition is dismissed, the 
petitioner would still have a deficiency judgment hanging over him, 
but if the estate were liquidated, then the deficiency judgment as to 
the land would have to be satisfied pro rata with the other debts. 
There is a great difference in the two. In Local Loan Co. v. Hunt, 
292 U. S. 234, 244, 54 Sup. Ct. 695, 78 L. ed. 1230 (1934), the 
Supreme Court said that “one of the primary purposes of the Bank- 
ruptcy Act is to ‘relieve the honest debtor from the weight of op- 
pressive indebtedness and permit him to start afresh free from the 
obligations and responsibilities consequent upon business misfortunes,’ 
Williams v. U. S. Fidelity & G. Co., 236 U. S. 549, 554-555... . 
The various provisions of the Bankruptcy Act were adopted in the 
light of that view and are to be construed when reasonably possible 
in harmony with it so as to affectuate the general purpose and policy 
of the Act.” The principle decision seems to be in complete harmony 
with that statement. Surely the fact that persons’ liabilities exceed 
his assets should not prevent his going into bankruptcy. It is a con- 
tradiction to say that a person is too poor to go into bankruptcy, but 
that would be the practical effect of saying that the petition should 
be dismissed if a detailed plan were not submitted showing that the 
petitioner would necessarily be rehabilitated at the end of the three- 
year period. The three-year stay is provided to give the petitioner a 
chance to be rehabilitated, and should not be denied merely because 
the court might think that he would not be rehabilitated at the end 
of that period, unless such a plan were expressly required by the 
statute as in §77B. As the Court said in the Bartels case, “the sub- 
sections of § 75 which regulate the procedure in relation to the effort 
of a farmer-debtor to obtain a composition or extension contain no 
provision for a dismissal because of the absence of a reasonable 
probability of the financial rehabilitation of the debtor. Nor is there 
anything in these subsections which warrants the imputation of lack 
of good faith to a farmer-debtor because of that plight. The plain 
purpose of §75 was to afford relief to such debtors who found 
themselves in economic distress however severe, by giving them the 
chance to seek an agreement with their creditors (subsections (a)- 
(r)) and, failing this, to ask for the other relief afforded by sub- 
section (s).” R. M. L. 


CoNTEMPT BY PUBLICATION—PROCEEDINGS INSTITUTED ON AFFI- 
DAVIT—INHERENT POWER OF CouRTS—UNCONSTITUTIONALITY OF 
LEGISLATION SEEKING TO CurTaAIL Courts’ Power.—On January 
24, 1938, a judgment and permanent injunction was entered in the 
case of Walker v. International Longshoremen’s Association, Local 
38-82, Inc. On the same day the defendant in that action served 
notice of intention to move for a new trial and notice of motion to 
vacate the judgment and decision. Harry A. Bridges, on that day, 
sent a telegram to the Secretary of Labor in the cabinet of the Presi- 
dent of the United States and caused a copy to be given to James 
D. O’Neil for the purpose and with the intent that the contents there- 
of should and would be furnished to and published in newspapers. 
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On January 24 and 25 portions of said telegram were published by 
various newspapers. Contempt proceedings were thereupon instituted 
in the Superior Court on the basis of an affidavit of the executive sec- 
retary of the bar association of Los Angeles County. The trial court 
found that said portions were in and of themselves calculated and had 
an inherent tendency to interfere with the orderly and due adminis- 
tration of justice in said action which was still pending before the 
justice of the Superior Court of Los Angeles County and entered a 
decree that the respondent was guilty of contempt. Held, that the 
power of a court to punish for contempt could not be abridged by leg- 
islation or constitutional guarantees and was properly exercised in a 
proceeding brought on affidavit of a private individual, which was 
tried without a jury. Bridges v. Superior Court in and for Los 
Angeles County, 94 P. (2d) 983 (Calif. 1939). 

Where the Penal Code provides that every person guilty of con- 
tempt of court of the kinds therein enumerated is guilty of a misde- 
meanor and the Code of Civil Procedure provides that similar acts 
in respect to a court of justice are contempts of court, a contempt 
proceeding instituted by affidavit in the contemned court does not 
violate the constitutional provision requiring all criminal prosecu- 
tions to be in the name of the people of the state and by their author- 
ity. In the matter of Tyler, 64 Cal. 434, 1 Pac. 884 (1884) ; Ex parte 
Karlson, 160 Cal. 378, 117 Pac. 447 (1911); In re Arnold, 204 Cal. 
175, 267 Pac. 316 (1928); Blodgett v. Superior Court, 210 Cal. 1, 
290 Pac. 293 (1930); In re Shuler, 210 Cal. 377, 292 Pac. 481 
(1930) ; In re San Francisco Chronicle, 1 Cal. (2d) 630, 36 P. (2d) 
369 (1934); Freeman v. City of Huron, 8 S. D. 435, 66 N. W. 928 
(1896). A contempt of court prosecuted under the Code of Civil 
Procedure is not to be regarded as a criminal offense. In re Morris, 
194 Cal. 63, 227 Pac. 914 (1924); State ex rel. Flynn v. District 
Court, 24 Mont. 33, 60 Pac. 493 (1900) ; State v. Clancy, 30 Mont. 
193, 76 Pac. 10 (1904). A respondent in contempt proceedings is 
not entitled to a trial by jury except where expressly provided for 
by statute. The power of the court to punish summarily for contempt 
existed from the earliest period of the common law and is not within 
the application of constitutional provisions guaranteeing a trial by 
jury or providing against depriving persons of their liberty without 
due process of law. In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 
L. ed. 1092 (1895) ; O’Brien v. People, 216 Ill. 354, 75 N. E. 108 
(1905); O’Flynn v. State, 89 Miss. 850, 43 So. 83 (1907); State 
v. North Shore Boom Co., 67 Wash. 317, 121 Pac. 467 (1912). The 
last sentence of subdivision 13 of § 1209 of the Code of Civil Pro- 
cedure of California provides as follows: “But no speech or publica- 
tion reflecting upon or concerning any court or any officer thereof 
shall be treated or punished as a contempt of such court unless made 
in the immediate presence of such court while in session and in such 
manner as to actually interfere with its proceedings.’ This section 
is unconstitutional because the courts have inherent power to punish 
for contempts whether of a direct or constructive nature and the leg- 
islature cannot constitutionally infringe on that power. In re Shuler, 
supra; In re San Francisco Chronicle, supra; In re Arnold, supra; 
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Blodgett v. Superior Court, supra; In re Shortridge, 99 Cal. 526, 
34 Pac. 227 (1893); McClatchy v. Superior Court, 119 Cal. 413, 
51 Pac. 696 (1897); Lamberson v. Superior Court, 151 Cal. 458, 
91 Pac. 100 (1907) ; In re Lindsley, 75 Cal. App. 122, 241 Pac. 934 
(1925) ; Lindsley v. Superior Court, 76 Cal. App. 419, 245 Pac. 212 
(1926). An act of Congress enacted in 1831 (Rev. Stat. § 725 
(1878), 28 U. S. C. § 385 (1934), Jud. Code § 268) seeking to limit 
the power of federal courts to punish for contempt in a similar man- 
ner has been held to be unconstitutional. Toledo Newspaper Co. v. 
United States, 247 U. S. 402, 38 Sup. Ct. 560, 62 L. ed. 1186 (1918) ; 
In re Independent Publishing Co., 240 Fed. 849 (C. C. A. 9th, 1917) ; 
Francis v. People of Virgin Island, 11 F. (2d) 860 (C. C. A. 3d, 
1926); United States v. Providence Tribune Co., 241 Fed. 524 
(D. C.R. 1. 1917) ; United States v. Markewich, 261 Fed. 537 (D.C. 
S. D. N. Y. 1919) ; United States v. Sanders, 290 Fed. 428 (W. D. 
Tenn. 1923). Seventeen states have sanctioned the rule laid down in 
the Toledo Newspaper case: Alabama, Arizona, Connecticut, Florida, 
Georgia, Idaho, Indiana, Maryland, North Dakota, Oklahoma, Rhode 
Island, South Dakota, Tennessee, Texas, Utah, Vermont and Vir- 
ginia. The courts of eight other states have expressed views which 
seem to be in harmony with the rule announced by the Supreme Court 
of the United States: Iowa, Kansas, Minnesota, Mississippi, Nevada, 
Oregon, Wisconsin and Wyoming. Only four states seem definitely 
committed to a contrary doctrine: Pennsylvania, New York, South 
Carolina and Kentucky. If the publication or act in question has a 
reasonable tendency to interfere with the orderly administration of 
justice in the case to which reference is made and which is then pend- 
ing in said court, then the act of publishing such statements is a con- 
tempt of the court in which such action is pending. Toledo News- 
paper Co. v. United States, supra; Patterson v. Colorado, 205 UV. S. 
454, 27 Sup. Ct. 556, 51 L. ed. 879 (1907) ; Sinclair v. United States, 
279 U. S. 749, 49 Sup. Ct. 471, 73 L. ed. 938 (1929) ; In re Shuler, 
supra; In re San Francisco Chronicle, supra; Bee Publishing Co. v. 
State, 107 Neb. 74, 185 N. W. 339 (1921); State of Nebraska v. 
Lovell, 117 Neb. 710, 222 N. W. 625 (1929) ; People v. Wilson, 64 
Ill. 195 (1872). The constitutional guarantees of freedom of speech 
and of the press do not protect a citizen in making comments with 
respect to cases pending before courts of justice as have for their pur- 
pose and manifest tendency an attempted interference with the orderly 
administration of justice before such tribunals and in respect to causes 
pending and in course of conduct therein. Jn re Shuler, supra. Jus- 
tice Edmonds, dissenting, states that judicial officers have no inherent 
power to punish for a constructive contempt and that § 1209 of the 
Code of Civil Procedure is constitutional on the basis that much of 
what has been judicially relied upon as authority to punish for con- 
tempt by publication is fiction and that “in this branch of law the 
courts have built a structure of judicial reasoning upon the sands of 
precedents which do not exist.” Nelles and King, Contempt by Pub- 
lication in the United States (1928) 28 Cor. L. Rev. 401 and 525. 
(For a more complete discussion of the problem of contempt by pub- 
lication see note (1938) 7 Geo. Wasu. L. Rev. 234.) 
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EMINENT DomAIN—EFFECT OF PRIOR CONTRACT IN DETERMINA- 
TION OF VALUE.—In accordance with the authority granted by the 
Flood Control Act of 1928, 45 Stat. 534, 33 U. S. C. § 702a-702m 
(1934), the Secretary of War made an offer to petitioner to purchase 
a perpetual flowage easement over his land for $31,681.98. There 
was an express provision that friendly condemnation proceedings 
would be entered in Court with a request for an agreed verdict in 
that sum. After the offer was accepted the Secretary discovered a 
mistake in valuation and attempted unsuccessfully to get out of the 
contract. The United States immediately instituted proceedings to 
condemn a perpetual flowage easement over the land in question, and 
judgment was entered against the United States for $17,921.70. 
Held, that judgment should have been entered for the amount named 
in the contract. Danforth v. United States, 60 Sup. Ct. 231, 84 L. ed. 
209 (U. S. 1939). 

In the exercise of its power of eminent domain the United States 
is required by the Fifth Amendment to make just compensation for 
the property taken, and the measure of just compensation to be 
awarded the owner is the fair market value of the land at the time of 
the taking. 18 Am. Jur. 875. In the determination of this fair market 
value the law is settled that a contract for the sale of land by the con- 
demnee to the condemnor is admissible in evidence since it fairly 
tends to show an admission as to value. Hanson Lumber Co. v. U.S., 
261 U. S. 581, 43 Sup. Ct. 442, 67 L. ed. 809 (1923). The more 
difficult problem, raised in the Danforth case, is whether such a con- 
tract can be conclusive evidence of value. The power of eminent 
domain is necessarily exercised under strict judicial surveillance. The 
view was formerly entertained that the condemnation of property was 
so exclusively a judicial function that the parties had no power to fix 
by contract the amount which would be deemed just compensation. 
Hanson v. U. S., supra; U. S. v. Gideion-Anderson Co., 16 F. Supp. 
627 (E. D. Mo. 1936). There is language in two cases which seems 
to indicate that a contrary view may have existed, but in one there 
was a strong element of estoppel, Chicago, R. I. & T. R. Co. v. Doug- 
lass, 76 S. W. 449 (Tex. Civ. App. 1903), and the other turned upon 
a peculiar argument of accord and satisfaction. Archibald McNeil & 
Sons v. U. S., 1 F. (2d) 39 (E. D. Pa. 1924), aff'd 10 F. (2d) 1016 
(C. C. A. 3d, 1926). In this connection the case of Wachovia Bank 
& Trust Co. v. U. S., 98 F. (2d) 609 (C. C. A. 4th, 1938), should 
be considered since it was cited by counsel for both sides in the argu- 
ment on the Danforth case and by the Supreme Court in its opinion. 
In that case it was held that where the commissioners, appointed by 
the court to determine the value of the land, arrived at the same figure 
which appeared in the contract the landowner could not complain that 
the award was too low. There was a dictum to the effect that the 
value set in the contract was not mandatory upon the commissioners ; 
there was no mention of the power to make a contract which would 
be mandatory. 

The Danforth case is significant as the first authoritative pronounce- 
ment that the condemnor and the condemnee can by their contract 
deprive the court of its traditional power to ascertain by an independ- 

8 
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ent inquiry the “just compensation” required by the ConsTITUTION. 
The application of the case may be confined to the single situation 
where the contract contemplates condemnation and expressly pro- 
vides that the value set is to be conclusive. But if the holding is 
narrow, still the language is broad and the reasons given by the Court, 
“the convenience of preparation for trial and the interest of orderly 
procedure,” presage a very liberal attitude. A note of caution should 
be added with reference to a point which is so elementary that it is 
likely to be overlooked. The principle announced in this case is ap- 
plicable only to valid contracts and the United States could never be 
bound unless the acquiring agency had adequate congressional author- 
ity to make such a contract as is here involved. E. M. C. 


FEDERAL CouRTS—SUBSTANCE VS. PROCEDURE—BURDEN OF PROOF 
oN Issue oF Bona FipE PuRCHASE FOR VALUE WITHOUT NoTICE.— 
Petitioner, owner of an oil and gas lease in Texas by assignments 
and succession, filed a bill in the District Court of the United States 
for the Eastern District of Texas to remove a cloud from its title. 
Respondents in a cross-bill alleged a mistake in the recorded deed 
to petitioner’s grantor in respect of the description of the property 
therein conveyed. This petitioner denied, asserting that it and its 
predecessors were bona fide purchasers of the recorded title for value 
and without notice of the mistake. There was an absence of evidence 
on this issue in the trial court. The decision of the District Court 
in favor of respondents was affirmed in the Circuit Court of Appeals. 
100 F. (2d) 294 (C. C. A. 5th, 1938). Rehearing was denied in 101 
F. (2d) 314 (C. C. A. 5th, 1939). Petitioner argued that under the 
decision of Erie R. Co. v. Tompkins, 304 U. S. 64, 58 Sup. Ct. 817, 
82 L. ed. 1188 (1938), the Federal court was bound to follow the 
Texas rule that the burden of proof on an issue of bona fide purchase 
for value without notice is on the party who attacks the legal title 
and asserts a superior equity. This the Circuit Court declined to do, 
holding that the burden of proving the facts on such issue is a matter 
of procedure and not a matter of substantive law, and, therefore, is 
not within the decision of the Erie case. “The question is simply what 
is proper practice in courts of equity.” Certiorari was granted by 
the Supreme Court of the United States. Held, that the question pre- 
sented was not merely one of practice in courts of equity but is a 
matter of substantive law upon which the holder of recorded legal title 
to Texas land is entitled to rely for his protection. Proof that peti- 
tioner did not purchase for value and in good faith was an essential 
part of respondents’ cause of action. Consequently, the Federal court 
must follow the state law on the subject. Cities Service Oil Company 
v. Dunlap, 60 Sup. Ct. 201, 84 L. ed. (adv. op.) 185 (U. S. 1939). 

The distinction between “substantive law” and “procedural law” 
must be drawn for a number of different purposes. See Cook, “Sub- 
stance” and “Procedure” in the Conflict of Laws (1933) 42 YALE 
L. J. 333, 341-3. One of these is the determination of the extent 
to which a Federal district court, in cases not involving Federal mat- 
ters, must follow state law. It is a well settled conflict of laws rule 
that matters of right or substance are governed by the law where the 
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cause of action arose, while matters of remedy or procedure are de- 
termined by the law of the forum. GoopricH, CoNFLIcT oF Laws 
(2d ed. 1938) §77. Since 1938 this general rule obtains in a Fed- 
eral district court where jurisdiction rests on diversity alone, where 
there is no Federal question and no Federal statute regulating the sub- 
ject matter of the suit. 

In matters of substantive law, Federal courts are governed by the 
provisions of § 34 of the original Judiciary Act of 1789 (‘Rules of 
Decision Act”) which reads: “The laws of the several States, ex- 
cept where the CoNSTITUTION, treaties or statutes of the United States 
otherwise require or provide, shall be regarded as rules of decision 
in trials at common law, in the Courts of the United States, in cases 
where they apply.” Rev. Stat. §721 (1878), 28 U. S. C. §725 
(1934). In 1842 this section was so construed as to lay down the 
rule which Federal courts followed for nearly one hundred years to 
the effect that in matters of commercial law and general jurisprudence 
not covered by state statutes, the Federal courts were not bound to 
follow state court decisions but should apply the Federal general com- 
mon law. Swift v. Tyson, 16 Pet. 1, 10 L. ed. 865 (U. S. 1842). In 
1938 this doctrine was expressly overruled. The Supreme Court held 
that in matters of substance the Federal courts must apply state law, 
whether it be statutory or common law. Erie R. Co. v. Tompkins, 
304 U. S. 64, 58 Sup. Ct. 817, 82 L. ed. 1188 (1938) ; noted (1938) 
7 Geo. Wasu. L. Rev. 257. See Tunks, Categorization and Federal- 
ism (1939) 34 Int. L. Rev. 271. 

Notwithstanding the express terms of the Rules of Decision Act 
which provided that the laws of the several states shall be regarded as 
rules of decision ‘in trials at common law” in Federal courts, it had 
been held that this provision did not exclude state laws as rules of 
decision in equity suits. Mason v. United States, 260 U. S. 545, 43 
Sup. Ct. 200, 67 L. ed. 396 (1923) ; Gorny v. Milwaukee County Or- 
phans Board, 93 F. (2d) 107 (C. C. A. 7th, 1937), cert. den., 304 
U. S. 559, 58 Sup. Ct. 942, 82 L. ed. 1527 (1938); note (1938) 
115 A. L. R. 1007. Any question that there may have been as to the 
applicability of the principle of Erie R. Co. v. Tompkins to equity 
suits in the Federal courts appears to have been settled by the decision 
in the principal case. 

The general rule in the Federal courts has been that one claiming 
protection as a bona fide purchaser for value without notice has the 
burden of proof on the issue. George v. Manhattan Land & Fruit 
Co., 51 F. (2d) 28 (C. C. A. 5th, 1931); La Fon v. Grimes, 86 F. 
(2d) 809 (C. C. A. 5th, 1936). The rule followed by the Texas 
courts places on the party claiming the equitable title the burden of 
proving that the purchaser of the legal title did not pay value and 
had notice of his equity. White v. Hix, 104 S. W. (2d) 136 (Tex. 
Civ. App. 1937); Bibby v. Bibby, 114 S. W. (2d) 284 (Tex. Civ. 
App. 1938). In a suit involving title to land, a Federal court must 
follow the state rules concerning evidence and the rules of property 
of the state as established by statute and by state court decisions. 
Collins v. Streitz, 95 F. (2d) 430 (C. C. A. 9th, 1938), cert. den., 
305 U. S. 608, 59 Sup. Ct. 67, 83 L. ed. 14 (1938) ; Wolf v. Eblen, 
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101 F. (2d) 469 (C. C. A. 6th, 1939). Since the Supreme Court in 
the principal case holds that the Texas rule as to the burden of proof 
on the issue of bona fide purchase for value without notice is a sub- 
stantive rule of property, it follows that a Federal court in Texas 
should apply the state rule. But were the question ruled to be one of 
procedure, then such court would be free to adopt its own rule on the 
subject. 

A similar conflict of opinion as to whether burden of proof is “sub- 
stantive” or “procedural” has arisen in cases in the Federal courts 
involving the question of contributory negligence. The rule in the 
Federal courts has been that the burden of proving plaintiff’s con- 
tributory negligence is on the defendant. Miller v. Union Pac. R. 
Co., 290 U. S. 227, 54 Sup. Ct. 172, 78 L. ed. 285 (1933) ; Pokora 
v. Wabash Ry. Co., 292 U. S. 98, 54 Sup. Ct. 580, 78 L. ed. 1149 
(1934). Prior to 1938 this rule was enforced by Federal courts even 
where the rule of state courts was otherwise. Harmon v. Barber, 
247 F. 1 (C. C. A. 6th, 1918), cert. den., 246 U. S. 666, 38 Sup. 
Ct. 335, 62 L. ed. 929 (1918) ; Cook Paint & Varnish Co. v. Hick- 
ling, 76 F. (2d) 718 (C. C. A. 8th, 1935) ; cf., Central Vermont Ry. 
Co. v. White, 238 U. S. 507, 35 Sup. Ct. 865, 59 L. ed. 1433 (1915). 
Rule 8 (c) of the new Federal Rules of Civil Procedure, which since 
September 16, 1938, has governed matters of procedure in the Fed- 
eral district courts [48 Stat. 1064 (1934), 28 U. S. C. §§ 723 (b), 
723 (c), (1934) ], reflects the Federal rule, providing that contrib- 
utory negligence shall be pleaded as an affirmative defense, thus plac- 
ing the burden of proof on that issue on the defendant. Notwith- 
standing, in a state requiring plaintiff to prove his freedom from 
fault, it has been held that a Federal court must now, under the de- 
cision of Erie R. Co. v. Tompkins, follow the state rule, on the ground 
that, since the absence of contributory negligence is made an essential 
part of plaintiff's cause of action by the law of the state, the burden 
of proof on the issue is not merely a matter of procedure but a matter 
of substantive law. Francis v. Humphrey, 25 F. Supp. 1 (E. D. Ill. 
1938) ; Schopp v. Muller Dairies, Inc., 25 F. Supp. 50 (E. D. N. Y. 
1938); note (1939) 37 Micn. L. Rev. 1249; (1939) 34 ILL. L. 
Rev. 106. 

While the decision of Erie R. Co. v. Tompkins and the new Fed- 
eral Rules of Civil Procedure have clarified the question of when the 
Federal courts must apply Federal law and when state law must be 
followed, they have at the same time accentuated the problem of dis- 
tinguishing between that which is substance and that which is pro- 
cedural [see note (1938) 38 Cor. L. Rev. 1472] and raised new con- 
flict of laws problems, more particularly as to what state’s law gov- 
erns matters of practice held to be substantive. See Pike and Fischer, 
What Law Governs Matters of “Substance” in Federal Practice 
(1939) 2 Fep. Rutes Serv. 1, 3. H.R. 


Housinc AUTHORITIES—CONSTITUTIONAL LAW—VALIDITY OF 
Catirornia Housine Acts.—Petitioner, the Housing Authority of 
Los Angeles County, brought a mandamus proceeding against Dock- 
weiler, chairman of said Housing Authority, to compel him to per- 
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form certain duties alleged to be enjoined upon him by law. Re- 
spondent based his refusal to act upon the asserted unconstitutionality 
of the state statute creating the housing authority. The case was 
heard on general demurrer. Held, that the several California statutes 
which create housing authorities and facilitate their operation in co- 
Operation with the United States Housing Authority are constitutional 
in toto. Housing Authority of the County of Los Angeles v. Dock- 
weiler, 94 P. (2d) 794 (Cal. 1939). 

This decision is one of the latest of the state court decisions unani- 
mously upholding the validity of state housing acts. The issue of 
fundamental importance is whether slum clearance and public housing 
projects for low-income families are public uses and purposes for 
which public money may be expended and private property acquired. 
The later opinions have uniformly followed the reasoning of the courts 
in the earlier decisions to the effect that a legislative declaration of 
public use and purpose is entitled to great weight even though not 
conclusive upon the courts, that the essential purpose is not to benefit 
any arbitrarily chosen class but to protect and safeguard the entire 
public from the menace of the slums. New York City Housing Au- 
thority v. Muller, 270 N. Y. 333, 1 N. E. (2d) 153 (1936). The 
first ruling suggesting an actual limitation on the housing program 
is the case of Matthaei v. Housing Authority of Baltimore City, 9 A. 
(2d) 835 (Md. 1939). Although the Maryland State Housing Act 
passed pursuant to the program of the U. S. H. A. does not require 
elimination of slums equal to new construction by its own terms, the 
Maryland Court of Appeals held that the plaintiff taxpayer on de- 
murrer is entitled to a ruling permitting him to be heard on the facts 
alleging that the object of the Housing Authority of Baltimore City 
is to construct dwellings not needed to house slum dwellers. The 
court held that the whole purpose of the act and the construction nec- 
essary to its validity is that it is to be applied defensively to remove 
the threat to the health and safety of the community by sub-standard 
homes. Since the case was decided on a demurrer, the ultimate de- 
cision on the merits may be of an entirely different tone. 

The public purpose served by the housing authority sustains the 
grant of the power of eminent domain. Spahn v. Stewart, 268 Ky. 
97, 103 S. W. (2d) 651 (1937). Although the real and personal 
property owned by a housing authority will be exempt from ordinary 
ad valorem taxes imposed by any authority under the state, the hous- 
ing authority may be found to be liable to improvement assessments 
or excise taxes. In Opinion of the Justices, 235 Ala. 485, 179 So. 535 
(1938). But cf., Housing Authority of the County of Los Angeles v. 
Dockweiler, supra (exempt from income and excise taxes). The ac- 
tivities of a housing authority do not amount to an engaging in the 
real estate business nor to competition with private enterprise, but are 
a mere incident to the main purpose of the act which it is impossible 
for private capital and industry to perform. State ex rel. Porterie v. 
Housing Authority of New Orleans, 190 La. 710, 182 So. 725 (1938). 
There are no implications of agency between a local political author- 
ity and a housing authority which would contravene the express pro- 
vision in the act that neither the city nor the state should be liable 
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for indebtedness of the housing authority. Wells v. Housing Author- 
ity of the City of Wilmington, 213 N. C. 744, 197 S. E. 693 (1938). 
As both principal and interest of the housing authority bonds are pay- 
able out of a special fund, they are not general obligations of the city 
or state or county and are therefore not subject to constitutional limi- 
tations restricting the issuance of municipal bonds. Marvin v. Hous- 
ing Authority of Jacksonville, 133 Fla. 590, 183 So. 145 (1938). As 
the elimination of unsafe and dilapidated tenements is a legitimate 
object for the exercise of the police power, this sovereign power may 
be invoked in the process of slum clearance. Dornan v. Philadelphia 
Housing Authority, 331 Pa. 209, 200 Atl. 834 (1938). <A contract 
by the city to eliminate unsafe or unsanitary dwellings equal in num- 
ber to the new units to be constructed does not amount to the incur- 
ring of a debt by the municipality nor to an illegal attempt by the 
city to bind itself in its exercise of governmental functions. As the 
contract is presumed to be made for a lawful purpose it should not 
be construed as an obligation to eliminate dwellings which might not 
be lawfully eliminated under the police power, and therefore the con- 
tract can mean nothing more than an agreement that the city will do 
what it should. Walliamson v. Housing Authority of Augusta, Ga., 
186 Ga. 673, 199 S. E. 43 (1938). There is no invasion of the re- 
served powers of the state or interference with its functions, as the 
consent of the state is necessary and is manifested by the enactment 
of the state Act. McNulty v. Owens, 188 S. C. 377, 199 S. E. 425 
(1938). Property of a housing authority is exempt from taxes as 
a “public charity” whose property is to be devoted exclusively to a 
charitable purpose. Krause v. Peoria Housing Authority, 370 Il. 
356, 19 N. E. (2d) 193 (1939). And it is exempt from taxes as 
property held by the city for a public purpose, as the housing author- 
ity is a mere agent or instrumentality of the city. Knoxville Housing 
Authority v. City of Knoxville, 123 S. W. (2d) 1085 (Tenn. 1939). 
But cf., Wells v. Housing Authority of the City of Wilmington, supra 
(authority not agent of city as to debts). Vesting discretion in a 
housing authority to determine what is an unsanitary and unsafe 
building and who are persons of low income is not an illegal delega- 
tion of legislative power. Rutherford v. City of Great Falls, 107 
Mont. 512, 86 P. (2d) 656 (1939). Allegations in a petition 
which deny factual findings of a city council must be clear and un- 
equivocal. Chapman v. Huntington W.Va. Housing Authority, 3 
S. E. (2d) 502 (W. Va. 1939). Two dissenting judges were of 
opinion that a demurrer to the complaint should not have been sus- 
tained inasmuch as the allegations of the complaint, taken as true, 
showed that there was no necessity for the proposed units and that 
the action of the city council in declaring the need for such units was 
arbitrary and unwarranted, and that if a statute purporting to pro- 
tect the public health, morals, or safety, under the facts of the case 
had no real or substantial relations to those objects, it was the duty 
of the court to so adjudge. A housing authority which has been cre- 
ated by consent of the city can compel the city council to appropriate 
money to pay the preliminary expenses for the first year, as the plan 
constitutes a public or governmental function rather than a proprietary 
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or private one. Montana ex rel. Helena Housing Authority v. City 
of Helena, 90 P. (2d) 514 (Mont. 1939). Although the city housing 
authority includes the territory within five miles thereof and the 
county housing authority includes all the county outside of the cities, 
the Act is not invalid by reason of vesting two independent public 
corporations with the same powers within the same territory, as the 
authority which first undertakes to exercise jurisdiction acquires ex- 
clusive jurisdiction. Edwards v. Housing Authority of the City of 
Muncie, 19 N. E. (2d) 741 (Ind. 1939). H. L. C. 


MunIcIpAL CorPoRATIONS — AUTOMOBILES — Powers — HoME 
RuLe—StTaTeE Laws CONSTITUTIONABILITY OF AN ORDINANCE RE- 
QUIRING CompuLsory INSPECTION OF Motor VEHICLES.—Oklahoma 
City passed an ordinance providing that all motor vehicles owned by 
residents of Oklahoma City shall be inspected periodically and a fee 
thereafter be paid by the owner. It provided a penalty for the failure 
to present for inspection, and declared all vehicles operating on the 
said streets without having passed inspection a public nuisance, dan- 
gerous to public safety and subject to seizure by the city police. A 
state statute prohibited local ordinances exacting licenses for use of 
public highways, or excluding any motor vehicle from free use of 
public highways. Held, that municipalities can exercise only such 
powers of legislation as are granted them by the law-making power 
of the state or the constitution, and this ordinance was in conflict with 
state law on state affairs and an unauthorized assumption of the police 
powers reserved to the state. Martin v. Rowlett, 93 P. (2d) 1090 
(Okla. 1939). 

In the case of City of Evanston v. Wazua, 364 Ill. 198, 4 N. E. 
(2d) 78 (1936), the court upheld a local automobile inspection ordi- 
nance since the legislature had specifically delegated the power to the 
city to pass automobile inspection ordinances. In Mayer v. Ames, 
133 Ohio 458, 14 N. E. (2d) 617 (1938), the court held that the con- 
stitution and laws of the state of Ohio give cities the power to regu- 
late the use of streets except as to matters covered by general state 
laws. Under this power an ordinance requiring compulsory inspec- 
tion of motor vehicles was valid, without any specific delegation by 
the legislature and where existing state law was not in conflict. For 
discussion of these two cases see note (1938) 7 Gro. Wash. L. Rev. 
262. Since the state is the creator and the city the creature, unlimited 
legislative control of either is generally affirmed except as restricted 
by the constitution. Byars v. State, 2 Okla. Cr. 804, 102 Pac. 80 
(1909) ; Straw v. Harris, 54 Ore. 424, 103 Pac. 777 (1909); State 
v. Thompson, 149 Wis. 488, 137 N. W. 20 (1912); Walker v. Rich- 
mond, 173 Ky. 26, 189 S. W. 1122 (1916); State v. Burr, 65 Wash. 
524, 118 Pac. 639 (1911). Except as to powers conferred by consti- 
tutional provisions, municipalities have no inherent right of self-gov- 
ernment which is beyond the legislative control of the state. Trenton 
v. New Jersey, 262 U.S. 182, 43 Sup. Ct. 534, 67 L. ed. 937 (1923) ; 
Glider v. Madison, 222 Wis. 58, 267 N. W. 25 (1936); note (1923) 
29 A. L. R. 1471. Where the right of local self-government in cities 
and towns was not surrendered to the legislature in adoption of the 
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constitution but was vested in the people of the municipality, the leg- 
islature cannot take it away. Thomas v. Reid, 142 Okla. 38, 285 Pac. 
92 (1930) ; Attorney General v. Moores, 55 Neb. 480, 76 N. W. 175 
(1898) ; City of Ardmore v. Excise Board of Carter County, 155 
Okla. 126, 8 P. (2d) 2 (1932). In home rule jurisdictions charter 
provisions relating to purely municipal matters supersede general law. 
Walton v. Donnelly, 83 Okla. 233, 20 Pac. 367 (1921). But even in 
home rule states of the most liberal type general state laws on matters 
of general state concern prevail over local charter provisions. City of 
Supulpa v. Land, 101 Okla. 22, 223 Pac. 640 (1924). In Oklahoma, 
municipal charters adopted pursuant to the home rule sections of the 
constitution supersede all conflicting state laws relating to purely mu- 
nicipal matters, but not those of state concern. OKLA. Const., art. 
18, § 3. 

In chapter 50, art. 11, § 10290, Oxia. Const., the state expressly 
reserved in the state legislature the control and regulation of the use 
and enjoyment of all streets and alleys of any municipality. The dif- 
ferentiation between state and local affairs depends on definition as 
worked out by the state courts in specific situations. Local affairs. 
City of Ardmore v. Excise Board of Carter County, supra (assess- 
ment of taxes for local purposes); Ex Parte Johnson, 20 Okla. Cr. 
66, 201 Pac. 533 (1921) (prohibition of Sunday shows). State 
affairs. Board of Education v. Best, 26 Okla. 366, 109 Pac. 563 
(1910) (public school system) ; State v. Tinn, 49 Okla. 526, 153 Pac. 
826 (1915) (liquor, gambling, prostitution); Kiernan v. City of 
Portland, 57 Ore. 454, 111 Pac. 379 (1910) (regulation of telephone 
rates). An ordinance requiring owners of automobiles to pay a li- 
cense tax to the municipality was held invalid where the state motor 
act prohibited such action by the municipality. Andrews v. Went- 
worth, 75 Fla. 300, 78 So. 265 (1918). Cf., Rutherford v. City! of 
Nashville, 168 Tenn. 499, 79 S. W. (2d) 581 (1935). 

The Court in the instant case, in view of the OKLAHOMA COoNSTI- 
TUTION declared that the control of streets is a matter of state concern 
in spite of the home rule section, and held that no local ordinance re- 
lating to this subject can contravene state law. Since the state legis- 
lature has acted to prohibit local regulation of the use of streets by 
licenses, the only question to be determined is whether a compulsory 
auto inspection ordinance is in conflict with such a law. Obviously 
the nature and effect of such an ordinance is a regulation of the use 
of the streets by a form of license. This very reasoning was the basis 
for the decision upholding the ordinance of Cincinnati in the Ohio 
case. Mayer v. Ames, supra. While Illinois is not a home rule state, 
the Evanston case, supra, is clearly distinguishable because of the ex- 
press delegation of power. The Mayer case is distinguishable because 
in that state the control of streets except as to matters covered by gen- 
eral state legislation, is reposed in the municipalities by legislation 
pursuant to the home rule section of the On10 ConstITUTION. 

~ | ee. 


MUNICIPAL CoRPORATIONS—CONSTITUTIONAL LAw—Civit Lz1s- 
ERTIES—FREEDOM OF THE PRESS AND OF SPEECH—HANDBILL OrpI- 
NANCES.—Ordinances of Los Angeles, Milwaukee, and Worcester 
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absolutely prohibited any distribution of handbills in the streets, and 
an ordinance of Irvington, New Jersey, prohibited any house-to-house 
distribution of circulars or other matter without a written permit 
from the Chief of Police. Held, that although a municipality may 
enact regulations in the interest of the public safety, health, welfare 
or convenience, these may not abridge the individual liberties secured 
by the FepERAL CoNsTITUTION, and the ordinances in question are 
unconstitutional because violative of the fundamental personal rights 
of freedom of the press protected by the Fourteenth Amendment. 
Schneider v. The State (Town of Irvington, N.J.); Young v. People 
of State of California; Snyder v. City of Milwaukee; Nichols v. Com- 
monwealth of Massachusetts, 60 Sup. Ct. 146, 84 L. ed. 115 (adv. 
op.) (U. S. 1939). 

These cases were acted upon by their respective state courts of last 
resort after the decision in Lovell v. Griffin, 303 U. S. 444, 58 Sup. 
Ct. 666, 82 L. ed. (adv. op.) 660 (1938); (1938) 7 Gro. Was. 
L. Rev. 94, which held void a municipal ordinance which prohibited 
any distribution of literature of any kind without written permission 
of the city manager. The opinion in that case pointed out that the 
Griffin ordinance was not limited to obscene and immoral literature 
or that which advocated unlawful conduct, placed no limit on the privi- 
lege of distribution in the interest of public order, molestation of 
inhabitants or misuse or littering of the streets, and was without 
limitation as to time or place of distribution. This language was 
taken by the state courts to carve the boundaries within which state 
action would be valid. In the Schneider case, supra, the New Jersey 
court distinguished the ordinance in the Lovell case as not limiting 
distribution to ways consistent with the maintenance of public order, 
molestation of inhabitants, etc., and upheld the Irvington ordinance 
as a protection of inhabitants against fraudulent solicitations. The 
state courts in the other three cases also distinguished the Lovell case, 
and upheld the ordinances as a protection against littering of the 
streets. In overruling the state courts, the Supreme Court suggested 
that frauds and trespasses may be forbidden, that commercial solicit- 
ing may be regulated, that reasonable hours for house-to-house can- 
vassing may be fixed, and that those who actually throw papers in 
the streets may be punished. Streets and houses, however, are held 
proper places for the dissemination of information and opinion, and 
public convenience is no justification for an invasion of the right of 
free communication. A general prohibition of handbill distribution 
in streets violates freedom of the press, a fundamental personal right 
of higher value than local convenience. The police power does not 
extend to such a prohibition, Chicago v. Schultz, 341 Ill. 208, 173 
N. E. 276 (1930); People v. Armstrong, 73 Mich. 228, 41 N. W. 
275 (1899); Ex parte Pierce, 127 Tex. Crim. App. 35, 75 S. W. 
(2d) 264 (1934); see Rochester v. Parr, 165 Misc. Rep. 182, 1 
N. Y. S. (2d) 771 (1937); nor to prior administrative censorship, 
Lovell v. Griffin, supra; C. I. O. v. Hague, 307 U. S. 496, 59 Sup. 
Ct. 954, 83 L. ed. 1423 (1939). State courts had long upheld such 
a prohibition when aimed at anti-littering. People v. St. John, 108 
Cal. App. 779, 288 Pac. 53 (1930); Wettengel v. Denver, 20 Colo. 
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552, 39 Pac. 343 (1895) ; Goldblatt Bros. Corp. v. East Chicago, 211 
Ind. 621, 6 N. E. (2d) 331 (1937); Re Anderson, 69 Neb. 686, 96 
N. W. 149 (1903) ; Coughlin v. Sullivan, 100 N. J. 42, 126 Atl. 177 
(1924) ; Almassi v. Newark, 8 N. J. Misc. 420, 150 Atl. 217 (1930) ; 
Allen v. McGovern, 12 N. J. Misc. 12, 169 Atl. 345 (1933) ; Com- 
monwealth v. Kimball, 13 N. E. (2d) 18 (Mass. 1938) ; Milwaukee 
v. Kassen, 203 Wis. 383, 234 N. W. 352 (1931); note (1923) 22 
A. L. R. 1484; note (1938) 114 A. L. R. 1446. 

The decision on the Irvington Ordinance presents a different prob- 
lem. It holds that house-to-house distribution may not be subjected 
to prior administrative censorship involving arbitrary discretion. It 
suggests that some features may be regulated without prior licensing, 
but leaves to conjecture the extent of the permissible fields of local 
control. Protection of private property may be a municipal interest 
paramount to an individual right to molest housekeepers by handbill 
distribution on private premises. If so, an ordinance prohibiting such 
distribution without the consent of the householder should be valid. 
People v. St. John, supra; Sieroty v. Huntington Park, 111 Cal. App. 
377, 295 Pac. 564 (1931); Goldblatt Brothers Corporation v. East 
Chicago, supra; Dziatkieticz v. Maplewood Twp., 115 N. J. 37, 178 
Atl. 205 (1935). Cf., Buxbom v. City of Riverside, 29 F. Supp. 3 
(S. D. Calif. 1939). The distribution of strictly commercial adver- 
tising in automobiles, yards, porches, and mailboxes may be abso- 
lutely prohibited, San Francisco Shopping News Co. v. South San 
Francisco, 69 F. (2d) 879 (C. C. A. 9th, 1934), cert. den. 293 U. S. 
606, 55 Sup. Ct. 122, 79 L. ed. 697 (1935), but must not be discrimi- 
natory or result in unequal application of the law, Ex parte Johns, 
129 Tex. Crim. App. 487, 88 S. W. (2d) 709 (1935). The principal 
case maintains the distinction between commercial and noncommercial 
literature as one boundary of the field of municipal police power, but 
prohibits the exercise of that power even as to commercial literature 
where fundamental personal rights of individuals are invaded. 

In C. I. O. v. Hague, supra, an anti-leaflet ordinance of Jersey City 
was held void and its enforcement enjoinable. The court criticized 
as going too far a decree of the court below which attempted to for- 
mulate the conditions under which union members might distribute 
free from interference pamphlets discussing the rights of citizens 
under the National Labor Relations Act. The handbill cases prevent 
legislative interference with the freedom of the press. How far they 
prevent injunctive interference is yet to be determined. In the ab- 
sence of a dispute of the character regarded by the court as within 
the Norris-La Guardia Act or the Clayton Act restricting the remedy 
by injunction in industrial disputes, the court may still enjoin picket- 
ing. Note (1939) 120 A. L. R. 331-333. It may also use the injunc- 
tion in a labor dispute where threats of future unlawful acts tending 
to irreparable injury are shown. In some cases, an injunction against 
all picketing may be within the discretion of the court. Nann v. 
Raimist, 225 N. Y. 307, 174 N. E. 690 (1931) (picketing with vio- 
lence continued after injunction issued, and a second opportunity to 
picket peacefully was denied). In such cases can a single picket dis- 
tributing handbills on the street in front of the picketed shop be re- 
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strained? If not, can the manner or places of distribution be limited 
by injunction? It has been held that a New Jersey anti-injunction 
statute prohibiting restraining a person from peaceably and without 
threats or intimidation being upon any public street for the purpose 
of obtaining or communicating information does not in terms legalize 
picketing at all. International Ticket Co. v. Wendrich, 122 N. J. Eq. 
222, 193 Atl. 808 (1937). Under a similar Oregon Act, it was held 
that, as to picketing, the court in proper cases might only prescribe 
the number of pickets, the places where they might be, and the man- 
ner in which the picketing might rightfully and lawfully be conducted. 
Starr v. Laundry & Dry Cleaning W. Local Union, 155 Ore. 634, 63 
P. (2d) 1104 (1936). The effect of the principle involved in the 
handbill cases upon labor relations is conjectural. See City of Reno 
v. Second Judicial District Court, 95 P. (2d) 984 (Nev. 1939) (Reno 
anti-picketing ordinance held invalid). 5. &. 


PaTENTS — Direct INFRINGEMENT — DEFENSES — ATTEMPT OF 
PATENT OwNER TO EstaBLisH Monopoty Over UNPATENTED Ma- 
TERIAL BY MEANS OF Process PATENT.—Plaintiff was the owner of 
a patent on a process of preventing “graying” of chocolate by incor- 
corporating lecithin, an unpatented material, therein. Plaintiff did 
not issue any formal licenses under the patent and did not collect 
royalty for the use of the patented process but merely acquiesced in 
the use of the process when the lecithin was purchased from plaintiff. 
Defendant originally purchased lecithin from plaintiff and used this 
material with plaintiff's consent according to the patented process but 
subsequently purchased the lecithin elsewhere and continued practic- 
ing the process. Plaintiff brought suit for direct infringement arising 
out of the use of lecithin not purchased from plaintiff. Defendant 
interposed the defense that plaintiff’s method of doing business was 
an attempt to use a patent to establish a limited monopoly over an 
unpatented material. Held, that the owner of a process patent may 
not recover against a direct infringer when the patent owner’s method 
of dealing with the patent constitutes an attempt to establish a limited 
monopoly over an unpatented material. American Lecithin Co. v. 
Warfield Co., 105 F. (2d) 207 (C. C. A. 7th, 1939), cert. den., 60 
Sup. Ct. 175, 84 L. ed. (adv. op.) 133 (U. S. 1939). 

A patentee may grant a license upon any condition the performance 
of which is reasonably within the reward which the patentee is en- 
titled to secure. U.S. v. General Electric Co., 272 U. S. 476, 47 
Sup. Ct. 192, 71 L. ed. 362 (1926); Carbice Corp. of America v. 
American Patents Development Corp., 283 U. S. 27, 51 Sup. Ct. 
334, 75 L. ed. 819 (1931), reh’g on another point, 283 U. S. 420, 
51 Sup. Ct. 496, 75 L. ed. 1153 (1931); General Talking Pictures 
Corp. v. Western Electric Co., 304 U. ~ 175, 58 Sup. Ct. 849, 
82 L. ed. 1273 (1938), on reh’g, 305 U. 124, 59 Sup. Ct. 116, 
83 L. ed. 81 (1938), reh’g den. 305 U. S. 673, 59 Sup. Ct. 355, 83 
L. ed. 437 (1939). Violation of a valid condition in a license renders 
the licensee liable as an infringer. General Talking Pictures Corp. v. 
Western Electric Co., supra; Eskimo Pie Corp. v. Arctic Fruit Ices, 
15 F. (2d) 853 (E. D. N. Y. 1926); see U. S. v. General Electric 
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Co., 272 U. S. 476, 490, 47 Sup. Ct. 192, 197, 71 L. ed. 362, 370 
(1926). In the case of a machine, the patentee cannot recover for 
direct infringement against a licensee who has violated the provisions 
of the license by using in the machine unpatented materials furnished 
by someone other than the patentee. Motion Picture Patents Co. v. 
Universal Film Mfg. Co., 243 U. S. 502, 37 Sup. Ct. 416, 61 L. ed. 
871 (1917). Contra: Vulcan Mfg. Co. v. Maytag Co., 73 F. (2d) 
136 (C. C. A. 8th, 1934), dis’d 294 U. S. 734, 55 Sup. Ct. 403, 79 
L. ed. 1263 (1935). There cannot be any contributory infringement 
without a direct infringement. Popular Mechanics Co. v. Brown, 245 
Fed. 859 (C. C. A. 7th, 1917) ; Sutton v. Gulf Smokeless Coal Co., 
77 F. (2d) 439 (C. C. A. 4th, 1935). But cf., Graham Paper Co. v. 
International Paper Co., 46 F. (2d) 881 (C. C. A. 8th, 1931). If the 
patentee’s method of licensing constitutes an attempt on the part of 
the patentee to establish a limited monopoly over an unpatented ma- 
terial, the patentee cannot recover for contributory infringement from 
someone furnishing that unpatented material which is used in practic- 
ing the patent, contrary to the terms of the license. This is true in 
the case of a process. Leitch Mfg. Co. v. Barber Co., 302 U. S. 458, 
58 Sup. Ct. 288, 82 L. ed. 371 (1938); J. C. Ferguson Mfg. Works 
v. American Lecithin Co., 94 F. (2d) 729 (C. C. A. Ist, 1938), cert. 
den., 304 U. S. 573, 58 Sup. Ct. 1042, 82 L. ed. 1537 (1938) ; note 
(1938) 6 Geo. Wasu. L. Rev. 357. The rule also obtains in the case 
of a machine. Motion Picture Patents Co. v. Universal Film Mfg. 
Co., supra. But cf., Leeds & Catlin v. Victor Talking Machine Co. 
(No. 2), 213 U. S. 325, 29 Sup. Ct. 503, 53 L. ed. 816 (1909). The 
rule is also followed in the case of an article. Carbice Corp. of Amer- 
ica v. American Patents Development Corp., supra. Criticized: Mc- 
Cormack, Restrictive Patent Licenses and Restraint of Trade (1931) 
31 Cor. L. Rev. 743; Rice, The Tangle of Contributory Infringement 
in the Supreme Court (1933) 11 N. Y. U. L. Q. Rev. 48. An at- 
tempt on the part of a patentee to use licenses to extend the scope of 
his monopoly beyond the legitimate bounds of his patent may subject 
the patentee to suit under the anti-trust laws. United Shoe Machin- 
ery Corp. v. U. S., 258 U. S. 451, 42 Sup. Ct. 363, 66 L. ed. 708 
(1922), reh’g den., 259 U. S. 575, 42 Sup. Ct. 585, 66 L. ed. 1071 
(1922) ; International Business Machines Corp. v. U. S., 298 U. S. 
131, 56 Sup. Ct. 701, 80 L. ed. 1085 (1936) ; Radio Corp. of America 
v. Lord, 28 F. (2d) 257 (C. C. A. 3d, 1928), cert. den., 278 U. S. 
648, 49 Sup. Ct. 83, 73 L. ed. 560 (1928), on final hearing, 47 F. 
(2d) 606 (C. C. A. 3d, 1931), cert. den., 283 U. S. 847, 51 Sup. Ct. 
493, 75 L. ed. 1456 (1931) ; Oxford Varnish Corp. v. Ault & Wiborg 
Corp., 83 F. (2d) 764 (C. C. A. 6th, 1936), reh’g den., 85 F. (2d) 
390 (C. C. A. 6th, 1936); (1937) 5 Geo. Wasn. L. Rev. 280. But 
cf., Pick Mfg. Co. v. General Motors Corp., 299 U. S. 3, 57 Sup. Ct. 
1, 81 L. ed. 4 (1936), reh’g den., 299 U. S. 622, 57 Sup. Ct. 192, 81 
L. ed. 458 (1936). However, the defendant in an infringement suit 
may not set up the general defense that the patent owner is a mem- 
ber of an illegal combination under the anti-trust laws. Radio Corp. 
of America v. Duovac Radio Tube Corp., 6 F. Supp. 275 (E. D. N. Y. 





RECENT CASES 871 


1931) ; Radio Corp. of America v. Hygrade Sylvania Corp., 10 F. 
Supp. 879 (N. J. 1934). 

From the foregoing decisions, three lines of reasoning lead to the 
conclusion that the decision in the principal case is correct. First, the 
rule with respect to process patents should conform with the rule re- 
garding machine patents. Second, the direct infringer should be re- 
leased from liability under the same circumstances which release the 
contributory infringer from liability. Third, the patent owner should 
not be granted relief for an infringement based on the identical special 
facts which would permit suit against the patent owner under the 
anti-trust laws. Cf., Barber Asphalt Corp. v. La Fera Grecco Con- 
tracting Co. v. Thompson Materials Corp., 44 U. S. P. Q. 58 (N. J. 
1939). H. M. 


PATENTS—FILE WRAPPER ESTOPPEL FROM ATTORNEY'S ARGU- 
MENTS.—Patent 1,614,330 to Wiegand was for an electrical heating 
element, the resistor of which was embedded in refractory insulating 
material, encased in a metal sheath. The defendant used an insula- 
tion which was pourable, dry, noncohering and granular. The de- 
fendant contended that “granular” in the claims in suit must be con- 
strued as a cementitious material, to constitute anything new. Held, 
that the face of the patent and the file wrapper all indicated that the 
granular insulating material of the claims was cementitious, and that 
the claims were not infringed. Wiegand v. The Bingham Co., 43 
U. S. P. Q. 50 (C. C. A. 6th, 1939). 

In Spalding v. Wanamaker, 256 Fed. 530, 167 C. C. A. 602 


(C. C. A. 2d, 1919), the court held that examination of the file wrap- 
per can be made only to cover estoppel through rejected claims, and 
that the court will not use it to look at applicant’s arguments to the 
examiner. Examining the file involves considering preliminary ne- 
gotiations to interpret “a formal document intended to be the final 


, 


memorial of the parties’ intentions,” according to the court in the 
Spalding case. The court in the Wiegand case expressly repudiated 
the doctrine of Spalding v. Wanamaker, stating that it had not “closed 
the door to inquiry upon the precise concept of the inventor measured 
by his own representations.” As authority in support of its view, the 
court cited Bishop & Babcock Mfg. Co. v. Western Auto Supply Co., 
105 F. (2d) 886, 42 U. S. P. Q. 293 (C. C. A. 6th, 1939), and Tee 
Pee Rubber Co. v. 1. T. S. Rubber Co., 268 Fed. 250 (C. C. A. 6th, 
1920). In the Bishop case, as the attorney for the applicant added 
two claims by amendment, he said: “. . . these have been directed to 
the specific structural details of applicant’s device, and it is submitted 
that they clearly and patentably distinguish from the prior art.” With 
respect to this argument, the court stated: “The ‘specific structural 
details’ evidently refer to the sleeve-type valve, and appellant is en- 
titled to no broader construction.” In neither of these two claims 
was there any express limitation to a sleeve-type valve. In the Tee 
Pee case, the applicant was held to the construction he put upon a 
claim phrase to distinguish from a reference cited against the claim. 

The court in the Wiegand case also quoted from WILLISTON ON 
Contracts, Revised Edition. Sec. 618, subsection 4 (p. 1780), reads 
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as follows (the part in italics was quoted by the court): “The cir- 
cumstances under which a writing was made may always be shown. 
The question the court is seeking to answer is the meaning of the writ- 
ing at the time and place where the contract was made; and all the 
surrounding circumstances at that time necessarily throw light upon 
the meaning of the contract.” In introducing the italicized part of 
the above quotation, the court said: “We have noted expanding ju- 
dicial view in construing private contracts so as best to effectuate the 
clear intention of the parties,” citing as general contract law in sup- 
port of this statement the case of Fifth-Third Union Trust Co. v. Cist, 
105 F. (2d) 282 (C. C. A. 6th, 1939). The Cist case, however, does 
not appear to be authority for this view. In that case, the court re- 
fused an action for money had and received, brought on the theory 
that there was a contract to sell land, although it admitted that a sale 
was clearly intended by the parties. The court said the leases were 
the only written instruments executed, and refused to find an agree- 
ment to sell from oral statements, letters and telegrams of the broker. 

The court in the Wiegand case seems to have overlooked or ig- 
nored the earlier case of Byers Mach. Co. v. Keystone Driller Co., 
44 F. (2d) 283,7 U.S. P. Q. 218 (C. C. A. 6th, 1930), in which the 
same court that decided the Wiegand case stated, “The solicitor’s ar- 
guments of themselves set up no estoppel.” In the Byers case, the 
court cited Spalding v. Wanamaker, supra; Auto Pneumatic Action 
Co. v. Kindler, 247 Fed. 323, 159 C. C. A. 417 (C. C. A. 2d, 1917) ; 
Baltzley v. Spengler Loomis Mfg. Co., 262 Fed. 423 (C. C. A. 2d, 
1919) ; General Electric Co. v. Mallory & Co., 298 Fed. 579 (C.C. A. 
2d, 1924). Perhaps the Wiegand and Byers cases can be distin- 
guished on the facts in that, in the Byers case, the court considered 
the invention a pioneer in the art, whereas in the Wiegand case, 
“Wiegand experienced more than the usual difficulty in satisfying the 
examiner that his application disclosed novelty having the quality of 
intention (invention).” Although one can distinguish the Byers and 
Wiegand cases, it should be remembered that the court did not dis- 
tinguish them, and that they appear to be inconsistent, especially in 
the light of the fact that the court in the Byers case relied on Spalding 
v. Wanamaker, and in the Wiegand case, the court repudiated the 
doctrine laid down in that case as being too strict. It is interesting 
to note that Judge Simons wrote the opinion in both the Byers and 
Wiegand cases, as well as in the Cist case, supra. 

The philosophy of the courts which have followed Spalding v. 
Wanamaker seems to have been clearly expressed in Parker Rust 
Proof v. Ford Motor Co., 6 F. (2d) 649 (E. D. Mich. 1925): “I 
have no doubt whatever but what this patent is valid and is a pioneer 
patent. It would be unjust to hold otherwise simply because an attor- 
ney made an ill-advised argument while the application for the patent 
in suit was before the Patent Office.” In Catalin Corp. of America 
v. Catalazuli Mfg. Co., 79 F. (2d) 593 (C. C. A. 2d, 1935), the court 
said, at p. 594: “If the doctrine of the ‘integration’ of a written in- 
strument has any basis at all, surely it should apply to such a docu- 
ment, for if a patent can be construed only by threading one’s way 
through all the verbal ingenuities which casuistical solicitors develop 
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to circumvent the objections of examiners, a labyrinth results, from 
which there is no escape.” In both the Parker and Catalin cases, the 
courts cited Spalding v. Wanamaker as authority. 

The conflict in the authorities is evident; it also appears that the 
weight of authority is with Spalding v. Wanamaker. There would 
appear to be some logic in the view taken by the court in the Wiegand 
case in that it would seem that parties to a contract should be held 
to the interpretation given by them to terms of the contract during 
its formation, and this reasoning should apply to patents as contracts. 
It is appreciated by many courts, however, as is shown by the opinions 
in the Parker Rust Proof and Catalin cases, that it may be unfair to 
a patentee to penalize him for arguments made by his attorney tend- 
ing to limit the claims of his patent in order to obtain allowance of 
those claims when such restricted interpretation may not actually be 
necessary to define the invention. It is thought, however, that the two 
views taken are extreme, and that a possible solution of the conflict 
would be for the court to consider the arguments made by the patent 
attorney, and decide for itself whether or not the limitations put upon 
the claims to obtain allowance of them was actually necessary. That 
would seem to be the middle road between acceptance of attorneys’ 
arguments without question as essential to determine what constitutes 
the invention, and refusal to consider any and all arguments made by 
attorneys when such arguments would actually assist in construction 
of the claims. 3. F.o 


TAXATION—STATES—INTERSTATE COMMERCE—TAX ON CARA- 
VANS, AUTOMOBILES TRANSPORTED INTO STATE ON OWN WHEELS 
FOR REesALE.—The Caravan Act, Calif. Stat. 1937, 2253, exacts two 
license fees of $7.50 each on every motor vehicle transported on state 
highways under own power or in tow, for purpose of sale. One fee 
is designated compensation for privilege of using highways and the 
other reimbursement for expense of administration and policing. 
The fees are exacted only on movement from outside the State or 
from one of two zones into which the State is divided into the other ; 
no fees are required for intrazone movement. Plaintiff obtained an 
injunction in the District Court enjoining enforcement of the license 
and fee provisions. Held, that the plaintiff failed to show that the 
burden imposed on interstate commerce bears no reasonable relation 
to the privileges offered nor was it shown that the legislature had no 
rational basis for the classification made. Clark v. Gray, 306 U. S. 
583, 59 Sup. Ct. 744, 83 L. ed. (adv. op.) 736 (1939). 

The decision reversed was Gray v. Ingels, 23 F. Supp. 946 (S. D. 
Calif. 1938) in which the court was critical of the burden placed on 
interstate commerce and considered for itself whether the measures 
taken to meet the problem alleged by the legislature to exist were 
justified by the circumstances. See note (1938) 7 Geo. Wasu. L. 
Rev. 275. 

The charge in question is not a forbidden burden on interstate 
commerce because it is not shown to be an independent tax on com- 
merce apart from special privileges afforded by the state. A state 
may limit and control the use of its highways and exact a reasonable 





